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Dallas and 
Fort Worth, Texas 
UNITED STATES OF AMERICA 
| 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 


LABORERS INTERNATIONAL UNION OF 
NORTH AMERICA, LOCAL 859, AFL-CIO 


and Case 16-CC-300 


THOMAS S. BYRNE, INC. 


LABORERS INTERNATIONAL UNION OF 
NORTH AMERICA, LOCAL 859, AFL-CIO 


and Case 16-CC-315 


THE CITADEL CONSTRUCTION COMPANY, INC. 


LABORERS INTERNATIONAL UNION OF | 
NORTH AMERICA, LOCAL 859, AFL-CIO 


and cage 16-CC-327 
DEE BROWN MASONRY, INC. | 


DECISION AND ORDER | 


On July 22, 1969, Trial Examiner A. Bruce Hunt issued hts Decision 
in the above-entitled proceeding, finding that the Respondent had engaged in 
and was engaging in certain unfair labor practices and recouending that it cease 
and desist therefrom and take certain affirmative action, as set forth in the 
attached Trial Examiner's Decision. The Trial Examiner also found that the 
Respondent had not engaged in certain other unfair Labor practices alleged in 
the complaint and recommended that the complaint be dismissed as to them. 
Thereafter, only the Respondent filed exceptions to the Trial Examiner's 
Decision with a brief in support thereof. | 

Pursuant to the provisions of Section 3(b) of the National Labor 
Relaticas Act, as amended, the National Labor Relations Board has delegated its 
powers in connection with these cases toa chree-menbet panel. 

The Board has reviewed the rulings of the trial Examiner made at the 
hearing and finds that no prejudicial error was committed. The rulings are 


hereby affirmed. The Board has considered the Trial Examiner's Decision, the 


exceptions and briefs, and the entire record in these cases, and hereby adopts 
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the findings, conclusions, and recommendations of the Trial Examiner, with 


the following additional comments. 
At issue in these cases is whether the Respondent violated Section 8 


(b) (4) (i) and (ii) (B) of the National Labor Relations Act, as amended, in its 


course of conduct relating to its strike against McDonald Bros. Cast Stone Co. 


(herein called McDonald) during 1968 and 1969. For the most part, the facts 
are uncontroverted. Thomas S. Byrne, Inc. (herein called Byrne) , The Citadel 
Construction Company, Inc. (herein Citadel), and Dee Brown Masonary, Inc. 
(herein Brown), contractors engaged in the building and construction industry, 
purchase stone from McDonald, which stone is usually delivered by McDonald to 
their respective jobsites. During the time of Respondent's strike against 
McDonald, the three contractors made arrangements with independent truckers to 
have stone delivered by the independent truckers from McDonald's to their jobsites. 

During August 1968, Respondent threatened to picket Byrne for using 
McDonald stone. Later, when an independent hauler brought a load of McDonald 
stone to the Byrne jobsite, Respondent picketed with a sign directed only to 
employees of McDonald, although it knew no employees of McDonald were at the 
jobsite, causing employees of other contractors to cease work. The stone was 
not unloaded. Byrne filed a charge against the Respondent, but later joined in 
a settlement agreement approved by the Regional Director, in settlement of the 
charge. 

In December 1968, when an independent hauler transported McDonald 
stone to the Citadel worksite, pickets of Respondent appeared, causing Citadel's 
employees to quit working. No employees of McDonald were at the site. After 
the truck was unloaded and left, the picketing ceased. Again a charge was filed 
against the Respondent, this time by Citadel, but a settlement agreement was 
executed by the parties and approved by the Regional Director. 

In March 1969, Brown contracted to buy McDonald stone and arranged to 
have an independent hauler pick up the stone and deliver it to the Brown jobsite. 


Brown informed Respondent of those plans, but Respondent's agent informed Brown 
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| 
that Respondent would "picket the stone whenever and wherever the opportunity 


presented itself." Another of Respondent's agents, stationed across the street 
from Brown's worksite, with a picket sign in his station wagon , informed Brown's 
foreman that he would picket if the stone was delivered enero Brown suspended 
his effort to have the stone delivered until after the charge vas filed and 

a restraining order had issued by the United States District Court for the 
Northern District of Texas. 

Thereafter Brown filed its charze against paereadenst land the Regional 
Director withdrew his approval of the previous settlement agreements involving 
Byrne and Citadel. The Trial Examiner found, and we agree, chat Respondent's 
threats to Brown breached both settlement agreements, as those agreements con- 
tained provisions by which Respondent agreed not to picket "any other person 
engaged in commerce," with an object of forcing them to cease doing business 
with McDonald. We find, therefore, that the Regional Director acted properly in 
setting aside those settlement agreements and issuing the consolidated complaint 


herein. 


Like the Trial Examiner, we find that Byrne, Citadel, and Brown were 


not "allies" for the purposes of McDonald's labor dispute with Respondent. 

Rather, the facts show that Byrne, Citadel, and Brown were neutral secondary 
employers and were merely engaged in doing business with McDonald, the primary 
employer. The delivery of McDonald stone by independent haulers engaged by 

Byrne, Citadel, and Brown, individually, and without encouragement or suggestion 
from McDonald, does not constitute "struck work." These three contractors 
arranged to have McDonald stone delivered to their respective jobsites by inde- 
pendent haulers. Although McDonald employees usually delivered stone, McDonald 
did not make any arrangements to have its stone delivered to any of its customers. 
The customers made the arrangements to have the product that they bought delivered 


1/ 
to them. As we stated in Patton Warehouse, "/in/ the absence of any arrangement 
weet hear a, 


1/ Truck Drivers Union Local No. 413, International Brotherhood of Teamsters, 
(Patton Warehouse, Inc), 140 NLRB 1474, 1483; 334 F.2d 539 (C.A. D.C.), 
cert. denied 379 U.S. 916. 
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between the struck and the secondary employers, the work previously performed 
by the struck employer may not be interfered with even though the secondary 
employees are performing a service which, but for the dispute, would customarily 
be performed by the employees of the struck employer." Therefore, we agree that 
the delivery of the stone, arranged for by the customers of McDonald, does not 


constitute struck work, and consequently Byrne, Citadel, and Brown are not allies 


of McDonald simply because they continued to exercise their right to purchase 


stone from McDonald. —~ 
Accordingly, we adopt the Trial Examiner's findings that the 
Respondent violated Section 8(b) (4) (i) (B) of the Act by picketing the Byrne 
and Citadel jobsites with an object of forcing or requiring persons to 
cease doing business with McDonald, and that Respondent violated Section 
8(b) (4) &D (B) of the Act by threatening Brown and Byrne with an object of 
forcing them to cease doing business with McDonald. 
ORDER 
. Pursuant to Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board adopts as its Order the Recommended 
Order of the Trial Examiner, and hereby orders that the Respondent, Laborers 
International Union of North America, Local 859, AFL-CIO, Dallas, Texas, its 
officers, agents, and representatives, shall take the action set forth in the 
Trial Examiner's Recommended Order. 
Dated, Washington, D.C 
Mee cambee “4, [ib7 
John H. Fanning, 


Gerald A. Brown, 


Howard Jenkins, Jr., 


(SEAL) NATIONAL LABOR RELATIONS BOARD 


——— ear 
2/ See Local 379, Building Material & Excavators, alw International Brotherhood 
of Teamsters, (Catalano Bros., Inc.), 175 NLRB No. 74. 
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Daiias and 
Fort Worth, Tex. 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


LABORERS INTERNATIONAL UNION OF 
NORTH AMERICA, LOCAL 859, AFL-CIO 


and Case 16-CC-300 
THOMAS S. BYRNE, INC. 


LABORERS INTERNATIONAL UNION OF | 
NORTH AMERICA, LOCAL 859, AFL-CIO | 
and Case '16-CC-315 


THE CITADEL CONSTRUCTION COMPANY, 
INC. 


LABORERS INTERNATIONAL UNION OF 
NORTH AMERICA, LOCAL 859, AFL-CIO 


and Case | 16-CC-327 


DEE BROWN MASONRY, INC. 


David L. Evans, Esq., of Fort Worth, 
Tex., for the General Counsel. 

Marvin Menaker, Esq. (Bader, Wilson, 
Menaker & Cox), of Dallas, Tex-, 
for the Respondent. 

Joseph P. Parker, Esq. (Sears & Parker), 
of Fort Worth, Tex-, for Byrne and 
Citadel. 

William L. Keller, Esq. (Clark, West, 
Keller, Sanders & Ginsberg), of 
Dallas, Tex., for Brown. 


TRIAL EXAMINER'S DECISION 


Statement of the Cases | 


A. BRUCE HUNT, Trial Examiner: These consolidated cases involve 
a single respondent, Laborers International Union of North America, Local 
859, AFL-CIO. In each case, the Respondent is alleged to have violated 
Section 8(b)(4)(i) and (41)(B) of the National Labor Relations Act, as 
amended, 29 U.S.C., Sec. 151 et seq. 1/ On April 22, 1969, I conducted 


a hearing at Fort Worth, Texas. All parties were represented by counsel. 
i The original charges were filed on August 7, 1968, and| January 2 and 
March 13, 1969. Amended charges in Case 16-CC-327 were filed on 
March 17 and 19, 1969. The cases were consolidated and a complaint 

was issued on March 28, 1969. 
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Subsequently, briefs were filed by the General Counsel and the Respondent, 
and have been considered. As will appear, the Respondent executed, and 
the Regional Director approved but later set aside, settlement agreements 
involving the Respondent's conduct at sites where Thomas S. Byrne, Inc. 
and The Citadel Construction Company, Inc. were engaged in construction. 
As also will appear, I hold, contrary to the Respondent's contention, 
that the Regional Director did not err in setting aside the agreements. 
Upon the entire record and my observation of the witnesses, I make the 
following: 


Findings of Fact 


I. The various employers 


A. The Primary Employer 


Acme Brick Company d/b/a McDonald Bros. Cast Stone Co. (herein 
McDonald) is a division of First Worth Corporation, a Texas corporation, 
and maintains offices and places of business in Fort Worth where it is 
engaged in the pbuilding materials industry. McDonald annually receives 
goods and materials valued in excess of $50,000 that are transported to 
its plants directly from outside Texas. McDonald also annually sells 
products valued in excess of $50,000 that are delivered to points outside 
Sexas. There is no dispute, and I find, that McDonald is engaged in 
commerce within the meaning of the Act. 


B. The Other Employers 


Thomas S. Byrne, Inc. (herein Byrne), The Citadel Construction 
company, Inc. (herein Citadel), and Dee Brown Masonry, Inc. (herein Brown) 
are Texas corporations engaged in the building and construction industry. 
Byrne, Citadel and Brown have their principal offices at, respectively, 
Fort Worth, San Marcos and Dallas. During 1968, each of these employers 
received goods and materials valued in excess of $50,000 which were shipped 
to its places of business directly from points outside Texas. There is no 

, dispute, and I find, that each of these employers is engaged in commerce 
¥ within the meaning of the Act. 


{ II. The Respondent 


The Respondent, Local 859, is a labor organization which 
admits to membership employees of McDonald. 


III. The Unfair Labor Practices 
A. The Issues 


The Respondent was twice certified by the Board as the representative 
of McDonald's production and maintenance employees, including patchers and 
truck drivers. The first certification was on November 6, 1967, in 
Case 16-RC-4728 wherein the Union filed the petition. The second certification 
was on the day immediately preceding the hearing, April 21, 1969, in 
Case 16-RM-389 wherein McDonald filed the petition. Negotiations between 
the Respondent and McDonald were unfruitful and, during July or August 
1968, the Respondent began an economic strike. Both of McDonald's plants 
in Fort Worth were picketed. There is no issue concerning that picketing. 

The question is whether the Respondent's conduct relating to Byrne, 
Citadel and Brown, described below, constituted secondary activity in 
violation of Section 8(b)(4)(i) and (ii)(B) of the Act. 
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B. Events Involving Byrne 


During August 1968, Byrne was engaged as the general contractor 
on & construction project for the Star Telegram, a newspaper in Fort 
Worth. Byrne had about 55 employees and 6 supervisors on the job. The 
stone that Byrne utilized on the project was purchased from McDonald 
and the nomnal practice had been for McDonald's employees to deliver the 
Stone to the site in McDonald's trucks. On August 6, Byrne received from 
the Respondent a letter that recited, inter alia, that the Respondent 
had struck McDonald in an effort to obtain a collective labor agreement, 
that the latter's drivers spent most of their working hours in making 
deliveries, that the Respondent would picket McDonald's drivers, that the 
picketing would be directed at such drivers only, and that the Respondent 
would comply with the standards "for primary ambulatory picketing" 
established in Moore Dry Dock Co., 92 NLRB 547. (The standards established 
in that case are not applicable to our issues because no, employees of 
McDonald appeared at any construction site, as related hereinafter. Thus, 
there was no common situs at which McDonald was engaged with other employers.) 
Upon receipt of the letter from the Respondent, James N. | Patterson, 
president of Byrne, made arrangements with Bill Scroggins, a trucking 
contractor who hauls products for Byrne, to go to one of McDonald's plants 
and pick up stone. Additionally, someone on behalf of Byrne made an 
agreement with McDonald that the price of the stone to be hauled by 
Scroggins would be the usual price less Scroggins' charges. Scroggins 
went to McDonald's plant. Soon “atterson telephoned John Wallace, -an 
agent of the Respondent. When the telephone connection was completed, 
Wallace said that he had been "about to call" Patterson. | The latter asked 
what he had in mind, and Wallace replied that Byrne's truck was at 


McDonald's plant to pick up some stone and that, if the $ 

er ee be picketed. Patterson sought unsuccessfully 
to persuade Wallace not to engage in picketing. One of Patterson's 

arguments was that the letter froin the Respondent had referred to picketing 

of McDonald's employees only, and Patterson said that neither employees 

mar trucks of McDonald would be on the site and that the stone would be 

hauled by Scroggins, "an independent crucking contractor," This argument 

did not persuade Wallace. Patterson then said that only three pieces of 

stone were needed to complete the day's work, that equipment and men were 
awaiting the stone, and he asked Wallace ito refrain from picketing. 

Wallace replied that, if four or more pieces of stone were brought to the 
site, he would "put a picket on the job." 2/ Scroggins brought the three 
pieces of stone to the site without incident. Later on August 6, Patterson 
sent a telegram to the Respondent, saying that "until further notice" 

Byrne would purchase products from McDonald "F.0.B. McDonald plant" and 

that "/n/o truck, employee or sub-contractor of McDonald will be engaged 

in the delivery of products purchased by /Byrne/ to our job sites." Also 

on August 6, G. G. Adams, Byrne's superintendent at the site, talked with 
Lawrence O'Neil, the Respondent's business agent._ O'Neil said that "if 

you bring any more of McDonald stone on the job /the Respondent would/ 

have to picket."" Adams asked, "/o/n what ground?," adding that_"/t/here 

is not any McDonald employees on the job." O'Neil answered, "/f£/or using 
their stone." | 
| 


———————————— 
2/ These and other findings are based upon the uncontradicted testimony 
of witnesses for the General Counsel unless the contrary is noted. 
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On the next day, August 7, Scroggins' truck brought a load 
of McDonald stone to the jobsite. A man picketed with a sign reading: 


Don't Buy Products 
of 
McDonald Stone Products 
UNFAIR 

To Laborer's Local Union #859 
This Picketing Is Directed Only 

At Employees of McDonald 

Stone Products 


Laborer's Local Union #859 


The picket walked as near as he could to the truck. No employees of 
McDonald were at the jobsite. About 40 employees of Byrne and 20 of 
another contractor ceased work, however. The truck was not unloaded, and 
Patterson directed someconé to tell the driver to leave. Patterson 
telephoned Wallace and told him that the truck had been driven from the 
site. Wallace went to the site and stopped the picketing. The employees 
returned to work. 


C. Events Involving Citadel 


During December 1968, Ci-adel was engaged in the construction 
of a dormitory at North Texas State University at Denton, Texas. Citadel 
made arrangements with a hauler named Ben Loper to have Loper obtain the 
stone at McDonald's plent and deliver it to the jobsite. Citadel also 
arranged with McDonald to pay the latter the usual price for the stone 
less Loper's charges. On December 27, Loper brought a load of stone to 
the site. Pickets appeared, one at each of two gates. The record does 
not disclose the exact wording of the signs they carried, but it is clear 
that the signs referred to McDonald, not to Citadel, and that they bore 
the Respondent's name as the protesting labor organization. Frank Thomason, 
who was in charge of Citadel's work on the project, spoke to the pickets 
and one of them said that it would take an injunction to remove him. There 
were about 120 employees of Citadel on the job, and about 60 quit working 
during the picketing. There were no employees of McDonald at the site. 
Loper's truck was unloaded and lett the site. The picketing ceased. 


D. The Settlement Agreements 


During August 1968, in Case 16-CC-300 involving Byrne, the 
parties executed a settlement agreement that was approved by the Regional 
Director. The agreement contained provisions that the Respondent would 
post a notice, that the Respondent would comply with the terms and provisions 
of the notice, and that, by entering into the agreement, the Respondent 
did not admit a violation of the Act. The notice, addressed to members 
of the Respondent, recited in substance that the Respondent would not, by 
picketing or like or related conduct, induce or encourage anyone employed 
by Byrne "or any other person engaged in commerce or in an industry 
affecting commerce" to engage in a work stoppage with an object of forcing 
or requiring Byrne "or any other employer or person" to cease doing 
business with McDonald. Additionally, the notice recited that the 
Respondent would not threaten, restrain or coerce Byrne or any other person 
engaged in commerce or ii an industry affecting commerce with an object 
of forcing or requiring "said corporation" to cease doing business with 
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McDonald. During January 1969, in Case 16-CC-315 involving Citadel, 
the Respondent entered into a similar agreement, also approved by the 
Regional Director, with one distinction, i.e., there was no provision 
concerning threatening, coercing or restraining Citadel or any employer. 


On March 18, 1969, the Regional Director withdrew his approval 
of the settlement agreements and set them aside on the ground that the 
Respondent had violated them. Ten days later, he issued the complaint. 

The basis of the Regional Director's action was the Respondent's conduct 
involving Brown, discussed hereinafter. 3/ On the other hand, the record 
is clear that the Respondent, after entering into the agreements, posted 
the notices as required and did not engage in invalid conduct toward 

Byrne or Citadel. As will appear, the Respondent contends that its conduct 
toward Brown did not constitute a violation of either agreement. We turn 
to that conduct. 


E. Events Involving Brown 
During March 1969, Brown was a subcontractor for masonry work 
valued at about $966,000 on a project for Southwestern Bell Telephone 
Company in Dallas. Brown had contracted to buy from McDonald stone 
valued at $115,000, the stone to be delivered by McDonald to the jobsite. 


Upon various days on and after March 3, a striker and picket, 
Anthony Mullins, sat in a station wagon across the street from the 
jobsite. Mullins did not picket at the site at any time, nor has there 
been a delivery of McDonald stone except as described hereinafter. 4/ 
On March 12, Dewitt Brown, Jr., owner of Brown, telephoned R. P. Vinall, 
an agent of the Respondent. Brown, Jr. said to Vinall that he was "about 
ready to have stone delivered" to the jobsite, that he had arranged to 
buy the stone f.0.b. McDonald's plant, and that he would have an independent 
hauler pick up and deliver the stone. Brown, Jr. asked! if Vinall would 
picket, and Vinall replied that the Respondent was "going to picket the 
stone whenever and wherever the opportunity presented itself." Brown, Jr. 
then said that he would "take whatever action that was available to /him/ 
under the law" to get the stone delivered and to perform his subcontract. 
Vinall replied, "I understand you have to do what you have to do and I 
have to do what I have to do." On the next day, March 13, Lawrence Drake, 
Brown's foreman at the jobsite, saw Mullins across the street in a station 
wagon and went over to talk. Drake asked if Mullins was “going to picket 
the job," to which Mullins replied in the negative and added that he would 
picket "the stone if it arrived on the job." Drake observed that a picket 
sign was in the station wagon. The exact wording of the sign is not 
disclosed in the transcript, but the record is clear that the sign differed 
from the one quoted above in that it did not contain the words "Don't Buy 
Products of McDonald Stone Products," but was similar to the quoted sign 


3/ The Regional Director acted pursuant to Section 1011..9(e)(2) of the 
Board's Statements of Procedure which reads: "In the event the 
respondent fails to comply with the terms of an informal settlement 
agreement, the regional director may set the agreement aside and 
institute further proceedings." The Regional Director's authority to 
set aside a settlement agreement in a case where the facts warrant such 
action is well established, Wallace Corporation v. N.L.R.B., 323 U.S. 
248, 253-55, 65 S.Ct. 238, 240-41; Pioneer Natural Gas Company, 158 NLRB 
1067, 1068. 

4/ The Respondent asserts that Mullins was not its agent. The Respondent 

concedes, however, that it sent Mullins to the jobsite, that he was 

paid for the time he spent there, and that at times he was the picket 

captain in the dispute with McDonald. I find that Mullins was its agent. 
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in that tt characterized Mcbonald an unfatr and professed to have been 
addressed only to McDonald's employees. 5/ Brown, Jr. suspended his 
efforts to have stone delivered to the jobsite by an independent trucker 
and he promptly filed the original charge in Case 16-CC-327. During 

the workweek beginning March 24, a trucker hired by Brown, Jr. delivered 
stone to the jobsite without incident, but it appears that this delivery 
took place after a restraining order had been issued against the Respondent 
in the United States District Court for the Northern District of Texas, 
Civil Action No. 3-3072-B. Brown, Jr's financial arrangement with 
McDonald was that he would pay the contract price for the stone less the 
amount charged by the trucker to pick up and deliver it. At the time of 
the hearing in the instant case, there had been no additional deliveries 
of stone to Brown. We come now to the Respondent's defenses. 


F. The "Ally" Defense 


Section 8(b)(4) provides in pertinent part that it shall be an 
unfair labor practice for 4 labor organization or its agents: 


(1) to engage in, or to induce or encourage any individual 
employed by any person engaged in commerce or in an industry 
affecting commerce to e Wage in, a strike or a refusal in the 
course of his employment . . - to perform any services; or 
(ii) to threaten, coerce, or restrain any person engaged in 
commerce or in an industry affecting commerce, where in 
either case an object thereof is: 


kkexekek 


(B) forcing or requiring any person to cease . - - 
dealing in the products of any other producer, 
processor, or manufacturer, or to cease doing 
business with any other person. - - Provided, That 
nothing contained in this clause (B) shall be 
construed to make unlawful, where not otherwise 
unlawful, any primary strike or primary picketing; 


kaeekeek 


. . . Provided further, That for the purposes of this paragraph (4) 
only, nothing contained in such paragraph shall be construed to 
prohibit publicity, other than picketing, for the purpose of truth- 
fully advising the public, including consumers and members of & 
labor organization, that a product or products are produced by an 
employer with whom the labor organization has a primary dispute 
and are distributed by another employer, as long as such publicity 
does not have an effect of inducing any individual employed by 

any person other than the primary employer in the course of his 
employment to refuse to pick up, deliver, or transport any 

goods, or not to perform any services, at the establishment of 

the employer engaged in such distribution; 


3/ The findings concerning Drake's conversation with Mullins are based 
upon the former's uncontradicted testimony. On the other hand, there 
is testimony for the Respondent that two types of signs were prepared 

and given to each picket, that one sign was addressed to McDonald's 
employees and was for use when such employees delivered stone, and 
that the other sign referred to McDonald's products and was for use 
when another employer was delivering stone. Mullins was not a 
witness, however, and there is no testimony to contradict that of 
Drake that there was only one sign in the station wagon. 
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The Respondent points to the facts that it was ‘McDonald's 
practice to deliver its products to the sites of Brown's operations, that 
the latter hired a trucker to make deliveries that had béen performed by 
McDonald's striking employees, and that McDonald agreed to pay for such 
deliveries because the charges therefor were deducted by|Brown from the 
contract price of the stone. As a consequence, the Respondent asserts, 
Brown was not a neutral or disinterested employer but injected itself into 
the labor dispute between the Respondent and McDonald. [In its brief, the 
Respondent makes the same assertion concerning Byrne and Citadel, but its 
principal contention relating to those two employers is that the settlement 
agreements should not have been set aside. The question! is whether the 
secondary employers (Brown, Byrne and Citadel) became allies of McDonald 
so that picketing at their jobsites was an appropriate extension of the 
primary picket lines at McDonald's plants. The initial ally case is Douds v. 
Metropolitan Federation of Architects, Engineers, Chemists & Technicians 


> 
(Ebasco Services, Inc.), 75 F. Supp. 672 (S.D.N.Y., 1948). Later cases 
include N.L.R.B. v. Business Machine and Office Appliance Mechanics 
Conference Board, etc. (Royal Typewriter Co.), 228 F. 2d 553 (C.A. 2, 1955); 
N.L-R.B. v. Enterprise Association of Steam, etc. Pipefitters (Consolidated 
Edison Co.), 285 F. 2d 642 (C.A. 2, 1960); Truck Drivers Union Local No. 
143, I.B.T.C.W.H.A. (Patton Warehouse, Inc.), 140 NLRB 1474; Brewery Workers 
Union No. 8, etc. (Bert P. Williams, Inc.), 148 NLRB 728; and Local 379, 
Building Material & Excavators, 1.B.T.C.W.H.A. (Catalano Bros. Inc.), 175 
NLRB No. 74. In Royal Typewriter, the struck employer, Royal, was obligated 
to repair typewriters that it had sold. After Royal's service employees 
went on strike, Royal's customers, by arrangement with Royal, selected other 
companies to do the repair wrk, and Royal paid the bills, in most instances 
by direct payments to the other companies. The Court, holding that certain 
companies were allies of Royal, said "that an employer is_not within the 
protection of § 8(b)(4)(A) /8(b)(4)(B) in the current Act/ when he knowingly 
does work which would otherwise be done by the striking employees of the 
primary employer and where this work is paid for by the primary employer 
pursuant to an arrangement devised_and originated by him to enable him to 
meet his contractual obligations /to his customers/. The result must be 
the same whether or not the primary employer makes any direct arrangement 
with the employers providing the services," 228 F. 2d at 559. The Royal 
Typewriter doctrine was followed in Bert P. Williams where Williams was 
found to have been an ally of the struck primary employer by contracting 
with that employer to perform struck work that the primary employer was 
required by a franchise agreement to perform. Although jin Royal Typewriter 
and Williams the primary employers had obligated themselves before the strikes 
to perform work that later became struck work and that their allies agreed 
to perform, I do not believe that such obligation is controlling. The 
pertinent inquiry is whether one employer undertakes, by arrangement with 
a struck primary employer, to perform work that, absent |the strike, wouad 
be performed by striking employees. As the Board said_in Patton Warehouse, 
"an essential requirement of the ally doctrine . - . /is/ that the struck 
work must be transferred to a secondary employer through an arrangement 
with the primary employer," 140 NLRB at 1483, followed in Catalano Bros. 
That requirement is the key to our issue. McDonald did/not make any 
arrangement with any trucker to have stone delivered toja jobsite. The 
arrangements were made by Brown, Byrne and Citadel. It is true that the 
truckers performed work that, absent the strike, McDonald's drivers would 
have performed. It also is true that McDouald bore the expenses of delivery 
because McDonald was reimbursed by his three customers upon the basis of 
the usual cost of the stone less the amounts charged by the truckers. 
These facts, however, did not change the status of the secondary employers 
from that of customers to that of allies. Those employers did not 
i 
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undertake to perfoem generally the work of McDonald's striking drivers. 
They sought solely to continue as customers by utilizing the services 

of independent truckers to bring to them stone that they needed. "To 
bring these facts within the Ebasco-Royal doctrine would require a 
holding that .'. . /Brown, Byrne or Citadel/ was somehow . . . 
/McDonald's/ agent, a holding that would fly in the face of reality," 
Consolidated Edison, 285 F. 2d at 645. Unquestionably, each of the 
secondary employers had the right to continue to purchase stone from 
eMcDonald. Surely too, each had the réght to send any trucks it owned to 
McDonald's plant to pick up stone, assuming that its drivers would cross 
the picket line at the plant, and this right embodied the additional 
right to negotiate with McDonald a price for the stone f.o.b. the plant 
to replace the earlier price f.o.b. bwilding site. I see no meaningful 
difference between these rights, on the one hand, and the arrangements 
made by the secondary employers with independent truckers, on the other. 
I hold that those employers, by making those arrangements, did not 
become allies of McDonald. To hold otherwise would be to hold that 

in an uncountable number cf instances employers who are neutrals in a 
labor dispute would have to cezse doing business with a struck primary 
employer. Such a result would be out of harmony with the Act. 


G. The Consumer Picketing Defense 


We have seen that no employee of McDonald was on a jobsite 

at any pertinent time. Therefore, each of the jobsites was a secondary 
site, not a common situs. The Respondent asserts that its conduct at 
the jobsites in picketing, and in threatating to picket, related solely 
to “identifiable stone product of the struck primary employer." The 
Respondent cites N.L.R.B. v. Fruit and Vegetable Packers and 

. Warehousemen, Local 760 (Tree Fruits), 377 U.S. 58, 84 S.Ct. 1063 (1964). 
Although the proviso to Section 8(b)(4) quoted above contains the term 
"publicity, other than picketing," it is established that consumer or 
product picketing at a secondary site is valid under certain circumstances. 
Tree Fruits, supra; Milk Drivers and Dairy Employees’ Local 680, 
I.B.T.C.W.H.A. (Woolley's Dairy)» 147 NLRB 506, overturning an earlier 
decision in the same case, 145 NLRB 165. At the Byrne and Citadel jobsites, 
however, the picketing induced employees to cease work, and thereby the 
picketing was invalid under the terms of the proviso. At the Brown 
jobsite, on the other hand, picketing did not occur, and the question is 
whether there were invalid threats to picket. As we have seen, & picket, 
Mullins, sat in a station wagon across the street from the jobsite prepared 
to picket if McDonald stone had been brought to the site. Upon one occasion 
Mullins had a sign characterizing McDonald as unfair and professing to be 
addressed only to employees of McDonald. Additionally, a union agent, 
Vinall, told Brown, Jr. that the Respondent was "going to picket the stone 
whenever and wherever the opportunity presented itsetf," including Brown's 
jobsite. Consumer picketing at that site would have been valid only 
if addressed to customers of Brown, presumably Henger Construction Company 
with whom Brown had contracted to do the masonry work, the general 
contractor if! other than Henger, and Southwestern Bell Telephone Company. 
Insofar as appears, the Respondent did not appeal to Brown's customers, 
and this is a fact to be considered in determining whether the Respondent 
intended to engage in lawful consumer picketing, Millmen & Cabinet Makers 
Union, Local No. 550 (Steiner Lumber Company), 153 NLRB 1285, 1286, enfd. 
367 F. 2d 953 (C.A. 9). Additionally, and unlike the factual situation in 
Tree Fruits, the Respondent took no steps to assure that employees at the 
jobsite would not cease work in response to picketing. On the contrary, 
the picket sign in Mullins’ possession was calculated to cause a work 
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stoppage if Brown had disregarded th2 threats of Mullins and Vinall and 
had caused McDonald stone to be delivered to the site. As recited, 
consumer picketing that causes a work stoppage by an employee of a 
secondary employer at a secondary site is not protected by! the proviso. 

I find that the Respondent violated Section 8(b)(4)(41)(B), by the threats 
to picket at Brown's jobsite. 


H. Conclusions Concerning The 
Settlement Agreements 


The Respondent's threats to Brown clearly breached the settlement 
agreement in Case 16-CC-300. The threats also constituted threats to 
breach the settlement agreement in Case 16-CC-315. It follows that the 
Regional Director acted properly in setting the agreements aside and in 
issuing the consolidated complaint as the initial step in obtaining an 
order requiring the Respondent to cease its invalid conduct. 


Upon the above findings of fact and the entire record in the 
case, I make the following: 


Conclusions of Law | 


1. The Respondent is a labor organization within the meaning 
of the Act. | 


2. The primary employer and each of the neutral employers is 
engaged in commerce within the meaning of the Act. 


3. By inducing and encouraging individuals employed in 
industries affecting commerce to refuse in the course of ‘their employment 
to perform services, with an object of forcing or requiring persons to 
cease doing business with McDonald, the Respondent has engaged in unfair 
labor practices affecting commerce within the meaning of Section 8(b) (4) (4) (B) 
and Section 2(6) and (7) of the Act. 


4. By threatening, coercing and restraining Brown and Byrne 
with an object of forcing or requiring said persons to cease doing 
business with McDonald, the Respondent has engaged in unfair labor 
practices affecting commerce within the meaning of Section 8(b)(4)(ii)(B) 
and Section 2(6) and (7) of the Act. 


5. The Respondent did not violate Section 8(b)(4)(i)(B) in its 
conduct toward Brown, nor did it violate Section 8(b)(4)(4i)@) in its 
conduct toward Citadel. 


RECOMMENDED ORDER 

Upon the entire record in the case and pursuant to Section 10(c) 
of the Act, and in order to effectuate the Act's policies, I recommend that 
Laborers International Union of North America, Local 859, AFL-CIO, its 
officers, agents and representatives, shall: 

1. Cease and desist from: 

(a) Inducing or encouraging employees of Thomas S. Byrne, 

Inc., The Citadel Construction Company, Inc., or any other individuals 
employed in an industry affecting commerce, to refuse, in the course of 
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their employment, to perform any service with the object of forcing or 
requiring any person to cease doing business with Acme Brick Company d/b/a 
McDonald Bros. Cast Stone Co. 


(b) Threatening, coercing or restraining Thomas S. Byrne, 
Inc., Dee Brown Masonry, Inc., or any other person engaged in an industry 
affecting commerce, with the object of forcing or requiring any such 
person to cease doing business with Acme Brick Company d/b/a McDonald 
Bros. Cast Stone Co. 


2. Take the following affirmative action which is necessary to 
effectuate the policies of the Act: 


(a) Post in conspicuous places in its offices and meeting 
halls, including all places where notices to its members are posted, copies 
of the notice attached hereto as Appendix. 6/ Copies of said notice, to 
be prepared by the Respondent on forms furnished by the Regional Director 
for the Sixteenth Region, shall, after being signed by the Respondent's 
representative, be posted by the Respondent immediately upon receipt thereof 
and maintained by it for at least 60 consecutive days thereafter. Reasonable 
steps shall be taken by the Respondent to ensure that said notices are not 
altered, defaced, or covered by any material. 


(b) Promptly after receipt of appropriate forms from said 
Regional Director, prepare signed copies of said notice and deliver them 
to the Regional Director for posting by Brown, Byrne and Citadel, if those 
employers be willing, at their respective places of business including all 
places where notices to their employees customarily are posted. 


(c) Notify said Regional Director in writing within 20 days 
from the receipt of this Decision what steps the Respondent has taken to 
comply herewith. 7/ 


It is further recommended that the consolidated complaint be 
dismissed to the extent that it alleges unfair labor practices not found 
herein. 


Dated at Washington, D. c. 


bh 4 ae /767 ibpues Abd 
A. Bruce Hunt 
Trial Examiner 


the event that these Recommendations be adopted by the Board, the 
OF THE" shall be substituted for the words - 
EXAMINER OF THE” in the notice. In 
s Order be enforced by & decree of 
UNITED STATES COURT OF APPEALS 
substituted for the words "A 


the Board, this provision 


1 Director in writing 
steps the Respondent 
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NOTICE 


PURSUANT TO 


FORM NLR BA624 APPENDIX seat 
i 
| 


THE RECOMMENDED ORDER OF A TRIAL EXAMINER OF THE 


NATIONAL LABOR RELATIONS BOARD 


and in order to effectuate the policies of the 


NATIONAL LABOR RELATIONS ACT 


(AS AMENDED) 


WE HEREBY NOTIFY ALL OUR MEMBERS, OFFICERS AND AGENTS, 


AND DEE BROWN MASONRY, INC., THOMAS S. BYRNE, INC., 
| 


AND THE CITADEL CONSTRUCTION COMPANY, INC. , AND THEIR 


EMPLOYEES, THAT 

' 
WE WILL NOT induce or encourage any employees of Thomas S. Byrne, Inc., 
The Citadel Construction Company, Inc., or any other individuals 
employed in an industry affecting commerce, to refuse, in the course 
of their employment, to perform any service with the object; of forcing 
or requiring any person to cease doing business with McDonald Bros. 
Cast Stone Co. ' 

| 
WE WILL NOT threaten, coerce or restrain Dee Brown Masonry » Inc., 
Thomas S$. Byrne, Inc., or any other person engaged in an industry 
affecting commerce, with the object of forcing or requiring any such 
person to cease doing business with McDonald Bros. Cast Stone Co. 


| 
LABORERS INTERNATIONAL UNION OF NORTH AMERICA, 
PALOCALESSSWAFL-CI0 MU en 
= 


(Leber . 


rE 
| 

This Notice must remain posted for 60 consecutive days from the date of posting, and must not be 
altered, defaced, or covered by any other material. 

If employees have any question concerning this Notice or compliance with its provisions, 
they may communicate directly with the Board’s Regional Office, 8A24 Federalj Office Building, 
819 Taylor Street, Fort Worth, Texas 76102 (Tel. No. (817) 334- 29411). 
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FORM Soe 
(32-65) 


Yorm Appsoved 


apc Budget bureau No. G6eii003.22 
UNITED STATES OF 4 zi rr: 


RATIONAL LASGR RELATIONS BOARD 
CHARGE AGAINST LASOR ORGANIZATION OR ITS ACENG. 
' 


INSTRUCTIONS: File cn original and 3 copies of this charge and cn additional CO NOT wi THiS SPACE 


ase OS 
| 16-cc~309 i 
the NLRS regional director for she reg-on in which the alleged unfair lebor ii Ee Filed 


copy for each organization, each local and each individual named is item I with 
t pracsice oceurree or is occurring. 


a. Nae : poFEDeatat.VE to Contact} |S + none Nos 
ian 


Laborers’ Int ernational Union of 3 


{950- 


Inoyth America, Local 859 1705S 


= = and is (are) engogic 5 ia uasals Leber practices w in 


ss of the Nationa! Liber Relutions Act, and 
(List Subsect. 


ee unfair lubor practices are uafair labor practices affecting commerce within the measing of the Act. 


meaning ee Pea (bd), Sees 


Basis of the Charge (Be specific as to facts, names, add 


Since on or about August 6, 1968, 
the above-named labor organization, by 
representatives and members, has engacec 
rencouragec ings viduals emp Toyed dy Thomas S. 


SOA Ts ote merece wh o is 
jes rfecting commerce, to engage in 
1o= their employment to use, manu 
otherwise nandle or work on 
commocities or to otherwis 

about August 6, 1968, s 

leoerced, or restrainec, 
commerce or an incustrty ere 

is to force or requitse Tacoma 

transporting, or otherwise G : 

Stone Products Co., Inc., 350 irview, 
‘cease doing busiaess with M Brother 


130.0 
sO KWON 


i 
a 


e ane — Sam =, eee ts LP meee sre x = ar. ed a 7 “~sesae seve 
“& General Dagincering Corporesson, ++ ve Do: send, Sots: 


feat [nvenVed (dareee, Caiy, Stare o26 Zi? cove) 


ac. 


wrge (Seceet, City, Sente oid Liz coue) 


-K Blse : Wort 


eee JO. wey 


7 ra 
ee rae aetenetn hoe 


I declare thus i sive eae de MUGVE CRESS BEC Meee eae STEM ete thereia ere tree 10 taw vues os may nbOWieege ond belie. 


ma 


ey sve GF person Sees 
EDison 
(Telepixoze aux.~v-) 


WILLFULLY FaLSS STATSML. 4 ON Sod CHARGE CAN SE PUNISHED BY FINE AND IMPRiSONMENT (U.S. COS, "NTLE lo, 
SECTION 1002) 


GPO ¥i.-ov7 


meat aes ae tioer iw 
eee PL were 


So WR Re 


wee’ a oe 
soeeaca) Board Agent Assigne* pot a 
Telephone Number: 


Goat lemen: 
| 


This is to inform you that a charge, a true copy of which is exclosec, was filed 
in the above-entitled matter. | 


This case has been assigned to the Board Agent shown above, | Wed will contact you 
in the investigation of this matter. Please cocperate with nim so that all fact 
of the case may be considered. 


This is ¢« statuto riority cese which requires immedizt inve.cieation. 


Attention is called to your right, and the right of azy pozty, to de rvepresencead 
by counsel or other representative in any proceeding before ithe Nztional Ladoz 
Relations Board and the Courts, In the event you choose to heve 2 vepresentative 
appesr on your behalf, please have yous represencccive complete "Secice of Apreaz- 
ance’ Form NIRB-4701 and forward it promptly to this office, 


You should furnish us promptly a full and complete writces secount of the faczs 
and s statement of your position in reszect to sae alleyecions sez Zorch in the 
Chavse. Attached is a statement briefly setcing forth zzccycutes Zoliowed in 

the processing of unfair labor practice charges, waich we svese wi.l be helpfui 


to you. 


Elmer Duvis 
Regionai Director 
Enclosures (35 
REGISTERED K2TURN 
RECEIPT REQUESTED 


ce: 


I cersiZy thet.I served the Charge herein res to on = eve esate by poss 
paid zegistered mail on the addressee Cogetasrie wi an a trenoniccc. lester of which 
this is a true copy. 


Subscribed and sworn to before me this 


———— 
FORM NLROWLG. Form Approved * 
(32-63) 4, No. 640003. 
UNITED STATES OF ARZRICA Lo Ae a 
NATIONAL LABOR RELATIONS BOARD 


CHARGE AGAINST LABOR ORGANIZATION OR ITS AGENTS 


INSTRUCTIONS: Fite an original and 3 copies of this charge and an additional Sak DO NOT WRITE in THiS SPACE 
MSC NO. 


copy for each orsanization, each local and each individual named in item J with 16-CC-3i5 
the NLRB regional director for the region in which the alleged unfair labor ; Date Filed 
{ practice occurred of is occurring. January 2, 1969 
=. LALOR ORGANIZATION On WS AGENT 4S£ S72 7 OFS it 
u N8R€ Laborers’ International Union of North b, Union Representative to Contact | c. Phone No, 
Americu, Local 859 and J. M. Breeding, Business ' 
36-7092 


Agent i 
d. Address (Street, city, State and ZIP code) 


J. M. Breeding 


916 Burnet, Fort Worth, Texas 
1 e, Tie avove-aamed organization(s) or its agents has (ave) o> «ced ia end is (sve) engaging ia uafcir lader practices within 
the meaning of section 3(b), subsection(s) ETS x of the Nationa} Labor Relations Act, and 
these usfzir lubor practices are uafair lobsr practices allecins commerce within the meczizzy of the Act. 
Basis of the Chazge (Be specific as to ucts, names, addresses, janis involved, duies, places, etc.) 


Since on or about December 27, 1968, and at all times thereafter, the above- 
named labor organization, by its officer, o ences, represercatives, embers, 

and business agencs, has engeged in and/or lacucee or encouraged incividuals 
employed by Citadel Construction Company, <ac. and who is engaged in commerce 
or industry effecting commerce, to engage in a scrike & recusa. in the 
course of their employment <o use, manufeaccure, sranszorzc, or other- 
wise wcle or work on any goods, articles, swocicles or to 
otherwise perform any services and since on or © 27, 1958, said 
labor organization threatenec, coerced, OF Teste @nc Citadel Construction 
Company, Inc. a person engaged in commerce oF 24 Lacusery elfecting commerce 
where an opjcct thereof is co force or require Raley itadel Construction Company, 
Ine. to cease using, nandling, transsorting, of e Gculing in products 


ipE RO 
ira 


i 
of McDonald Brothers Stone Products Co., inc., 350, Fairview, fort Worth, Texas, 
> > 
re 


and/or cease doing business with McDonald Brothers Stone Products Co., Inc. 


Location of Plent Invoived (Street, city, te anc ZiP cows 


1600 Maple Street, Sexton, Texas Phone Nuz. = er TS, : 
£6. ideaziz :7. No. of workers 


'S. Type of Estabiisimex: ..’.s.c.y, mine, who.ce 
Y = : 
Employed 


| $a) cr, etc.) ' 
' Construccion at X Construction : 125 
8. Fou None o. “ony Fo. z 


e Citas =i Conse ctics S: vy. In bist: 3 
Aderess ©. oct/ Tiling Cuuzze (Street, city, State and ZI? coce) 20, Te.ephone No. * 
2C $17 


| P. O. Box 1133, San Marcos, Texcs 78566 + 387-5779 


nee ee 


I declare wiz: 


(Sijnezere of representative or person making charge) (Title or office, is way? 
ph 2. Parker 


Address =¥cL Commerce Bldg. Fort Worth, Texas 336-4685 January 2, 1969 
(Telephone turoer) (Sete) 
RILLFULLY FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, 
| ZCTION 2602 
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sth, Desas 
Board Agent Assignet: ¢ 1.2 ..475 ena 
Telephone Number: Ju---— 


Gent lemen: 


This is to inform you that a charge, a true copy of which is enclosed, was filed 
in the above-entitled matter. 
This case has been assigned to the Board Agent shown above, who will contact you 
in the investigation of chis matter. Please cooperate with him so that all fact 
of the case may be considered. 


This is a statutory priority case which recuires pA aET| investigation. 
| 


Attention is called to your right, and the sight of any perty, to be represented 
by counsel or other representative ia any proceeding before <he National Labor 
Relations Board and the Courts. In the event you choose to have a representative 
appear on your behalf, please hcve your representative complete "Notice of Appear- 
ance’ Form NIRB-4701 and forward it promptly co this SeetSoe 

You should furnish us promptly a full ond complete written accouzt of the facts 
and a statement of your position in respect co che allegctiozs sct forth in the 
Charge. Attached is a statement brielly secting Zorsh procedures foliowed in 

the processing of unfair labor practice charses, which we crust will be helpful 


Sincerely yours, 


Enclosures (5) a ope aes 
REGISTERSD RSTUAN 
RECEIPT REQUESTED 


I cercizy thet. I served the Charge herein referred fo on the above dste by post 
paid registered mail on che addressee together with a transmittal letter of which 
this ic a true copy. | 
. 
fod 
_——_ 
Subscribed and sworn to before me this = day! of 
To 


4 


| 
i 
i 
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\ 
i 


ae, 


Designated ..5-=: 


no Approved 
UNITED STATES OF AMERICA SE Coma 


NATIONAL LABOR RELATIONS BOARD 
CHARGE AGAINST LABGR ORGANIZATION OR ITS AGENTS 


INSTRUCTIONS: File on original and 3 copies of this charge and an additional DO NOT WRITE IN THIS SPACE 


copy for each organization, each local and each individual nomed in item 1 with 
the NLRB regional director for the region in which the alleged unfair labor 


practice occurred or is occurring. 


ABO BGA 
c. Phone No.| 


LADORERS INTERNATIONAL UNION CPXCRTH a 
IMERICA, LOCAL 859 R. P. Vincil, Inti.s Reprh g-z509 


d. Address (Street, city, State and ZIP code) 
Sinclair Building 
Fort Worth, Texas 76102 
€. The above-named organization(s) or its agents has (have) engaged in and is (are) engoging in uafair labor practices within 
the meanizg of section 8(b), subsection(s) of the National Labor Relations Act, and 
these uxfair labor practices are unfair labor ractices affecting commerce within the meaziag of the Act. 
Basis of the Charge (Be specific as to facts, names, addresses, plants involved, dates, places, etc.) 


Since on or about March 12, 1959, said labor organization threctencd, coerced, 
ane restrained Dee Brown Masonry, Inc., a person engagee in comnerce or an 
industry affecting coumerce, where an object therect is to force or require 
Dee Brown Masonry, Inc. to cease using, selling, handling, transporting, or 
dealing in the products of licDonclc Bros. Cast Stone Co. or to cease doing 


business with McDonald Bros. Cast Stone Co. 


é 
{ 
t 
a 
¥ 


=p.oyer 
Del Sales MISGNRY, EXC. 
y Locctio= of Plant Involved (Street, city, State and ZIP code) 
. Be G. Box 26335, Dallas, Texas 75225 


»* Type of Datablishment (Factory, mine, whole- 6. Identify Principal Product or Service (7. No. of Workers 
Ysaler, etc.) | 
Co.stouction industry Constructioa ; 
Fali Name of Party Filing Charge 
Bee row: 
Address of Party Filing Charge (Street, city, State and ZIP code) 
i BR. 0. Loxu-28335 
Delics.,/Texas 75228 


I dfclare that © have read the above Vaitiee the statements therein are true to the best of my knowledge and belief, 
* / - 7 / 


Li . s President 


A on} Yue 
Signature of representative or person making charge) (Title or office, if any) 
Dee Brown / : : : 
eos 2 Oe BOx 22335, Dalles, Texas 321-6443 he ee : 
t byyrG (Telephone ‘pumber) Wate) 
WILLFULLY FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, 
SESTION 1001) - 
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SC LO Total 
saws oy ofud 


Res: 


: Snell sts 
Board Agent Assigne*: Devid L. Evans, 
Telephone Number: JL..~2.-.- 
Gent lemen: 
| 
This is to inform you that a charge, a true copy of which is enclosed, was filed 


in the above-entitled matter. 


This case has been assigned to the Board Agent showa above, who will contact you 
in the investigation of this matter. Please cooperate with him so that all fact 
of the case may be considered. 


| 
This is a statuto viority case which requizes immediste investigation. 


Attention is called to your right, and the right of any party, to be represented 
by counsel or other representative in any proceeding before che Netional. Labor 
Relations Board and the Courts. In the event you choose to “ive a representative 
appear on your behalf, please have your representative complete "Notice of Appeat- 


ance’ Form NIRB-4701 and forward it promptly co this orfice. | - 

You should furnish us pro=ptly a fell and complete written account of the facts 
and a statement of your positioa ia respect to the allege ions sex forth in the 
Charge. Attachec is a statement briefiy sesting forth procecuse 

the processing of unfair labor practice chazges, which we crusc will be helpful 
to you. 


Sincerely yours, 


twee 
—— aw ew ewe 


Enclosures (3) 
REGISTERED RETURN 
RECEIPT REQUESTED 


ve one 


“6 coe 
wen whe we gy eomenmen as 


I certify that I served the Charge herein referred to on the <bove date by post 
paid registered mail on the addressee together with a transmittal letter of which 
this is a true copy. ' 


pe ee 
Subscribed and sworn to before me this ZL : day of ~~ 


Cae) 5 if 
Designated Agent 


= a 
FORM BLRG-S03 Form Appcoved 
Budget Bureeu No. 64-R003.12 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


| 
7 FLRST AMENDED CHARGE AGAINST LABOR ORGANIZATION OR ITS AGENTS 


INST. ss File an original and 3 copies of this charge and an additional LS = DO NOT WRITE IN THIS SPACE 
ee Pg Pa raf “ ase No. 
copy ice each organization, each tocal and each individucl named in item 1 with 16-CC-327 


the NLRB regional director for the region in which the alleged unfair labor ‘Date Filed 
practi$e occurred or is occurring. March 17, 1969 
1, LABOR ORGANIZATION OB ITS AGENTS AGAINST WE:CH CrA™ RwvEaT 
LABORERS INTERNATIONAL UNLON OF NORTH b. Union Representative to Contact | c. Phone No.| 
AMERICA, LOCAL 859 R. P. Vinall, tntl. 


KEPT 


d. Address (Strcet, city, State and ZIP code) 
Sinclair Building 
Fort Worth, Texas 76102 
e. The above-named organizatioa(s) or its seeny) yeu ve) engaged in and is (are) exgegizs ta uatais leber practices witkia 
the measing of section 8(b), subsection(s) a ives) of the National Labor Relations Act, and 
these unfair labor practices are unfeir labor practices aifecting commerce within the meaning of the Act. 
Basis of the Charge (Be specific as to facts, names, addresses, plants involved, dates, places, etc.) 


Since on or about March 12, 1969, said Labor organization threatened, coezced, 
and restrained Dee Brown Masonry, Inc., a person engaged in commerce or an 
industry affecting commerce, where an object thereof is to force or require 

Dee Brown Masonry, Inc. to cease using, selling, handling, transporcing, or 
dealing in the products of Acme Brick Company d/b/a McDonald Bros. Cast Stone Co. 
or to cease doing business with Acme Brick Company d/b/a McDonald Bros, Cast 
Stone Co. 


Name of Ez:ployer 
DEE BROWN MASONRY, INC. 
Location of Plant Involved (Street, city, State and ZIP code) 


#. 0. Box 28335,Dallas, Texas _75228 

'ype of Establishment (Factory, mise, whole- 6. Identify Principa] Product ot Service 7. No. of Workers 
saler, etc.) Employed 
Cons on industrm ; above 100 
Fall Name of Party Filing Charge 
Dee Brown 
‘Address of Party Filing ~harge (Street, city, State and ZIP code) 
2. O. Box 28335 
Dallas, Texas 75228 


20, Telephone No. 


321-6443 
11, DECLARATION 


I declare that I have read the above charge asd that the ae therein are true to the best of my knowledge and belief. 


ae ? / President 


B “ ” t - 
¥ (Signature of representative or person making charge) (Title or office, if any) 

Dee Brown ” : 

fer P.O. Box 28335, Dallas, Texas 321-6443 

: ia (Telephone number) (Date) 


WILLFULLY FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, 
SECTION 1001) 


TITLE 16, 


SA-22 GPO 661-957 


me 
\. 
Te ity BM Ng MBean 
Ceud Bou tig eCecs 


es ar ney 


Sees 3 bree 
wee en nd Pao 
° = - 
ed Sot Far nay f 


Dosiot, Sans 
Re: 


Board Agent Assigned: .. -. 5) - bs 
eee De SU gee eee 


Gent lemen: 


i 
The Charge in the above-captioned case has been amended, and 


n : , Fon | 
a copy is enclosed for your information. 


Thank you for your cooperation in this matter 


Sincerely yours, 


4 
| 
i 
i 
i 
! 
i 
| 


Enclosure 


REGISTERED RETURN 
RECEIPT REQUESTED 


ce: ~ SE oleh 
~ oS & ae 
- . “. i. pot i 
ek ee ach Sete eens 
anaes ie 
Cees ilsseg os wwe ty ee 


| 
 ceensg wees é | 
| 
I certify that I served the Charge herein referred lo on the above date 


by post paid registered mail on the addressee together with < transmitia 
letter of which this is a true copy. i 


s 
a)” 


7 
Subscribed and sworn to before me this day of 
| 


Designated Agent 


—<<<——— 


FORM Se are Form Approved 
v 5 . a 3 
‘ UNITED STATES OF AMERICA an ae ari 


NATIONAL LABOR RELATIONS BOARD 
SECOND AMENDED CHARGE AGAINST LABOR ORGANIZATION OR ITS AGENTS 


IMSTRUCTIONS: File an original ond 3 copies of this charge and on additional DO NOT WRITE IN THIS SPACE 


copy for each organization, each local and each individual named in item 1 with Case “Sr CC-327 


the NLRB regional director for the ragion in which the alleged unfair labor Date Filed 
practice occurred or is occurring. March 19, 1969 
i. LABOR ORG 


LABORERS LNIERNATLONAL UNLON OF c. Phone No. 


NORTH AMERLCA, LOCAL 859, AFI-CLO R. P. Vinall, Intl. Repr EDisen 


d. Address (Street, city, State and ZIP code) 
Sinclaix BuiTding-or 916 Burnet 
6 


e. The above-named organization(s) or its agents hgs (have) engaged in end is (are) engaging in unfair labor practices withia 
the meaning of section 8(b), eee CD 16a 376. ee of the National Labor Relations Act, and 
these unfair labor practices are unfair labor practices affecting commerce within the meaning of the Act. 

Basis of the Charge (Be specific as to facts, names, addresses, plants iavolved, dates, places, etc.) 

Since on or about March 12, 1969, said labor organization threatened, coerced, 
and restrained Dee Brown Masonry, Inc., a person engaged in commerce or an 
industry affecting commerce, where an object thereof is to force or require 

Dee Brown Masonry, Inc. to cease using, selling, handling, transporting, or 
dealing in the products of Acne Brick Company a/b/a McDonald Bros. Cast Stone Co. 
or to cease doing business with Acme Brick Company d/b/a McDonald Bros, Cast 
Stone Co. 


3. Name of Employer ; 
DEE BROWN MASONRY, INC. 


Location of Plant Involved (Street, city, State and ZIP code 


P. 0. Box 28335, Dallas, Texas 75228 


Type of Establishment (Factory, mine, whole- Identify Principal Product os’ Service {7, No. of Workers 
saler, etc.) | Employed 


Construction indust Construction above 100 
Full Name of Party Filing Charge 


Inc. . 
‘Address of Party Filing Charge (Street, city, State and ZIP code) 10. Telephone No. 


F. 0. Box “28335 
eeecentse28 321-6443 


‘ 11. DECLARATION 
1 declare that ! have read the above charge-and that the statements therein are true to the best of my knowledge and belief. 
f a 


Ae 


Ser Tee OC . . President 


B 2 ! 1 ' ra a ~ 2 ee 
zi (Signature of representative or person making charge) (Title or office, if any) 


Dee Brown Lf eae = ti 
Adtrns 2s Ov Box 26335, Dallad, Texas" 321-6443 — 
} (Telephone number) 


WILLFULLY FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, 
SECTION 1001) Ao) eM pina xe 


GPO 961-957 


USLTED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
SIXTEENTH REGLON 


LABORERS INTERNATIONAL UNLOW 
OF NORTH AMERICA, LOCAL $59, AFL-CLO 


and Case No. 16-CC-300 
| 


THOMAS S. BYRNE, INC. 


LABORERS LWTERNATIONAL UNLON OF 
NORTH AMERICA, LOCAL 859, AFL-CIO 


and Case No. 16-CC-315 


TSE CITADEL CONSTRUCTION COMPANY, INC. 


LABORERS INTERNATIONAL UNLON OF 
NORTH AMERICA, LOCAL 859, AFL-CIO 


and ; Case Wo. 16-CC-327 
DEE BROWN MASONRY, INC, | 
ORDER CONSOIZ DAT. NS oe 
CO} NT_AND NOTLCE OF A 

It having been charged in Case No, 16-CC=300 by Tromas S. 
Byrne, Inc,, herein called Byrne, in Case No. 16-Co-315 by The Citadel 
Construction Company, Inc., herein called Citadel, and in Case No. 
16-CC-327 by Dee Brown tiasonry, Inc., herein called Browa, that Laborers 
International Union of North America, Local 359, ASi-CLO, herein called 
the Respondent, has engaged in and is engaging in certain unfair labor 
practices aifecting commerce as set forta and defined in tke National 
Labor Relations Act, as ameaded, 29 U.S.C. Sec. 151, et seae, herein 
called the Act, the General Counsel of the National Labor Relations 
Board, herein called the Board, by the undersigned Regional Director 
of the Sixteenth Region, having duly considered the matter and deeming 
iz necessary in order to effectuate the purposes of the Act and to 
avoid unnecessary cost and delay, hereby orders, pursuant to Section 
102.33 of the Board's Rules and Regulations, Series 3, that these 


cases be, and they hereby are, consolidated: 


Said cases naving been consolidated for hearing, the General 
Counsel of the Board, on behalf of the Board, by the undersigned 
Regional Director, pursuant to Section 10(b) of the Act and the Board's 
Rules and Regulations, Series 8, Section 102.15, hereby issucs this 
Consolidated Complaint and Notice of Hearing and stleges as follows: 

1. 

(a) The charge in Case No. 16-CC-300 was filed by Thomas S. 
Byrne, Inc, on August 7, 1968, and served on Respondent by registered 
mail on or about August 7, 1968. 

(b) The charge in Case No. 16-CC-315 was filed on January 2, 
1989 by The Citadel Construction Company, Inc, and served on Respondent 
by registered mail on or about January 2, 1959. 

(ec) The original, first amended and second amended charges 
in Case No. 16-CC-327 were filed by Dee Brown wiasonry, Inc. on March 13, 
1965, March 17, 1969, and March 19, 1959, respectively, and served on 
Respondent by registered mail on or about March 13, 17, and 1S, 1969, 
respectively. 

2. 

Respondent is now, and has been at all times material herein, 

a labor organization within the meaning of Secction 2(5) of tae Act. 


ae 


(a) Thomas S$. byrne, Inc., is a corporation incorporated 


in the State of Texas, maintaining its principal office at 1307 Fort 
Worth National Bank Building, Fort Worth, Texas, where it is engaged 
in the building and construction industry. 

(b) The Citadel Construction Company, Inc., is a Borrcrantce 
incorporated in the State of Texas, maintaining its principal office and 
place of business at 1914 Interstate 35 South, San Marcos, Texas, where 
it is engaged in the building and construction industry. 

(c) Dee Brown Masonry, Inc., is a corporation incorporated 


in the State of Texas, maintaining its principal office and place of 


“ya-26 | 
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business at 12411 Sailoh Road, in the City of Dallas, 7 


exas, where it 
is engaged in the building ard construction industry. 
(4) Acme Brick Company d/b/a McDonald Bros, (Cast Stone Co. 
(neveia called McDonald) is a division of First Worth Cozporation, a 
corporation incorporated in the State of Texas, maintaining its principal 


offices and places of business at 2821 West Seventh Street and 3501 
| 

Fairview, Fort Worth, Texas, where it is engaged in the building 

materials industry. 


4. 


(a) During the past year, which period is representative 


of all times material herein, Byrne, in the operation of its business, 


received goods and materials valued in excess of $50,000 which were 


transported to its plant directiy from states of the United States 
other than the State of Texas. 
(b) During the past year, Citadel, in the course and conduct 
| 


of its business operation, received goods and materials valued ia 


excess of $50,000 which were transported to its plant ¢irectly from 
states of the United States other than the State of Texas, In the 


mec * 
same period of time, Citadel sold products and periozsed sexvices valued 
; 


bs 


in excess of $50,000 which were delivered to and per: mcé in states 


of the United Staces other than the State of Texas. 


(c) During the past year, Brown received goods and materials 
: | 


valued in excess of $50,000 which were transported to jits plant from 
states of the United States other than the State of Texas, During the 


same period of time, Brown sold products aad delivered services valued 


in excess of $50,000 which were delivered to and performed in states 


of the United States other than the State of Texas. : 

(d} During the past year, which period is representative of 
all times macerial herein, Acme Brick Company d/b/a veDonald Bros, Cast 
Stone Co., in the operation of its business, annually received goods 


and materials valued in excess of $50,000 which were transported to its 
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plants directly from states of che United States other than the State 
cf Texas, During the same pexiod of time, HcDonald sold products valued 
in exeess of $50,000 which were delivered to states of the United States 
other than the State of Texas. 

5. 

Byrne, Citadel, Brown, and McDonald are now, and have beea 
at all times material herein, persons engaged in commerce within the 
meaning of Sections 2(6) and 2(7) and 8(b)(4) of the Act. 

6. 

At all times material herein R, P. (BSud)Vinall, John Wallace, 
fanthony Mullins, ané Lawrence O'Neil are and have been agents of 
frespondent acting on its behalf and are agents within the meaning of 
aSection 2(13) of the Act. 

7. 
Since on or about August 1, 1963, Respondent has been engaged 
labor dispute with iicDonald based upon its demand that McDonald 
recognize and bargain with Respondent as the representative or all its 


production and maintenance employees, including patchers and truckdrivers,. 


t 


4 3. 


j Respondent has been certified by tae Board as the collective 


bargaining representative of the procuction anc maintenance employees 
of ilcDonald including patchers and truckdrivers, but at no time material 
herein has the Board issued an order directing McDonald to bargain with 
Respondent as the resresentative of any of its employees, 
9. 
At no time material herein has Responéent had any labor 
with Byrne, Citadel, or Brown, 
10. 
On or about August 6, 1968, Respondent, by its officers 
agents, Lawrerce O'Neil and John Wallace, orally threatened Byrne 


with picketing of its construction site at the Fort Worth Star Telegram 


. 


JA-28 


3 
of, or do business with, vicDonald. 
ll. 


On or about August 7, 1965, Respondent, by its officers, agents 
and representatives, picketed Byrne's construction site at the Fort 


Worth Star Telegram building job site, Fort Worth, Texas. 
| 


12. 
On or about December 27, 1968, Respondent picketed Citadel's 
construction site at the campus of North Texas State| University in 


Denton, Texas. 


13. 


An object of the acts and conduct engaged in by Respondent 


as set forth in paragraphs 10, 11 and 12, above, is, and has been, to 


force or require Byrne and Citadel and other persons engaged in commerce 
'y P ng ag 


or in industries affecting commerce to cease usixg, lling, handling, 
transporting or otherwise dealing in the products of, and to cease doing 
business with, licDonald. 


14. | 


: | 
Respondent executed and entered into settlemens cgreerents 
in Case Nos. 1$-CC-300 and 16-CC-315, which were approvec by tac Regional 


: | 
Divector of the Sixteenth Region of the Board, on or avout July i 


a 


> 
1966, and Jenuary 17, 1969, respectively, providing for Responden: to 


post a notice specifying, inter alia, that Respondent would not, by 


picketing ox other like related conduct, induce or encourage any 


ncividual employed by Thomas S$. Byrne, Inc., The Citadel Construction 


Company, Inc., or any other person engaged in commerce or industry 


effecting commerce, to engage in a strike or refusal to work in the course 


of xis employment to use, manufacture, process, transport, or otherwise 


handle or work on goods or articles, materials or commodities, or to 
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perform any services where an object thereof is to force or require 


Thomas S, Byrne, Inc., or The Citadel Construction Company, Inc., or any 
ry > > 


other employer or person engaged in commerce to cease doing business 
witn fcDonald Bros. Cast Stone Co. Said settlement agreements 
further provided that the Union would not threaten, coerce, or restrain 
Tacomas S, Byrne, Inc., or any other person engaged in commerce or an 
industry affecting commerce where an object thereof is to force or 
require said corporation to cease doing business with ticDonald Bros. 
Cast Stone Co, 

15. 

On or about March 12, 1969, Respondert, by its officer, agent 
and representative, R. P. (Bud) Vinall, and on March 13, 1969, by its 
officer, agent and representative, Antaonay Mullins, coreatened to picket 
the construction site of Dee Brown Masonry, Inc. at the construction site 
of the Dallas Toll Building of the Southwestern Bell Telephone Company 
in Dallas, Texas, where Brown is engaged as brick, stone and mzsonry 
subcontractor. 

16. 

én object of. of the acts and conduct engaged in by Respondent 
as set forth in paragrapa 15 above is and has been to force or require 
Brown, and other persons engaged in commerce or industries affecting 
conmerce, to cease using, selling, handling, transporting, or otherwise 
dealing in the products of, and to cease doing business with, McDonald. 

17. 

By the acts and conduct set forta in paragrapns b and 16, 
Respondent violated the terms of the settlement agreements set forth 
in paragraph 14 above. 

18. 

On Marc 25, 1969, the Regional Director for the Sixteenth 

Region vacated and set aside in all respects the provisions of the 


settlement agreements referred to in paragraph 14 above. 
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19. 


By the acts described above in paragrapas 10, il, 12, 13, 


15, and 16, and by each of said acts, Respondent did engage in, and is 


engaging in, and did induce and encourage, and is inducing and encouraging, 


individuals employed by persons engaged in commerce or in an industry 


affecting commerce, to engage in a strike or refusal in/the course of 


: | 
their employment to use, manufacture, process, transport, or otherwise 


handle or work on any goods, articles, materials or commodities, or to 
: pagent ra : 
perform services, and did threaten, coerce and restrain, and is 


threatening, coercing and restraining persons engaged in commerce or | 
in an industry affecting commerce where an object thereof is the forcing 


or requiring another employer to recognize or bargain with a labor 


organization as the representative of its employees, and did engage in, 


and is engaging in, an unfair labor practice within the! meaning of 


Section 8(b) (4) (i) (ii) (B) and Section 2(6) and (7) of the Act. 


20. 
The acts of Respondent described above in paragrapis 10, 11, 
12, 13, 15, 16, 17 and 19, occurring in connection with) the operations 
of Byrne, Citadel, Brown, and McDonald, described in pakagraphs 3 and 4 
above, have a close, intimate, and substantial relation to trade, traffic 


and commerce among the several states and tend to lead to labor disputes 


. : A = | 
burdening and obstructing commerce and the free flow of, commerce. 


| 
PLEASE TAXE NOTICE that on the 16th day of April 1969, at 
ren o'clock in the forenoon (CST) in Room 3424, 819 Tayloz . 
Street, in the City of Fort Worth, Texas, a hearing will be 
conduczed before a duly designated Trial Examiner of tie 
National Labor Relations Board on the allegations set forth 
in the above Complaint at which time and place you will have 
the righ= to appear in person, or otherwise, and give testimony. 
Form NLRB--4668, Summary of Standard Procedures in Fomal 
Hearings Held Before the National Labor Relations Board in 
Unfair Labor Practice Cases as taken from the Board's Published 
Rules and Regulations and Statements of Procedure, is attached, 
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You are further notified that, pursuant to Sections 102.20 
and 102.21 of the Board’s Rules and Regulations, Series 8, 

as amended, the Respondent shall file with the Regional 
Director for the Sixteenth Region, acting in this matter 

as agent of the National Labor Relations Board, an original 
and four (4) copies of an answer to said Complaint within 

ten (10) days from the service thereof and that unless it does 
so all of the allegations in the Complaint shall be éeemed to 
be admitted to be true and may be so found by the Board. 


DATED AT Fort Worth, Texas, this 28th day of March 1969. 


Elmer Davis, Regional Director 
National Lavor Relations Board 
Sixteenth Region 

Room 8424, Federal Office Building 
819 Taylor Street 

Fort Worth, Texas 76102 


| 
UNITED STATES OF AMERICA | 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 
SIXTEENTH REGION 


LABOROERS INTERNATIONAL UNION 
OF NORTH AMERICA, LOCAL 859, AFL-CIO 


AND fe No. 16-CC-300 
THOMAS S. BYRNE, INC. 


LABORERS INTERNATIONAL UNION OF 
NORTH AMERICA, LOCAL 859, AFL-CIO 


AND Case No. 16-CC-315 
THE CITADEL CONSTRUCTION COMPANY, INC. | 
LABORERS INTERNATIONAL UNION OF 
NORTH AMERICA, LOCAL 859, AFL-CIO 

AND : oe No. 16-CC-327 
DEE BROWN MASONRY, INC. | 


ANSWERS OF RESPONDENT, LABORERS INTERN: TIONAL UNION OF 
NORTH AMERICA, LOCAL 859, AFL-Ci0 


ee 


aL. 


Admitted. | 
Admitted. 


(a) Admitted. 
Admitted. 
Con Admitted. 
Admitted. 
4. 
(a) Respondent cannot admit or Benge 


(b) Respondent cannot admit or deny. 


(c) Respondent cannot admit or deny. 


(d) Respondent cannot admit or deny. 
5. | 


Respondent cannot admit or deny. 
| 
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/. 

Respondent admits that it has had a primary labor 
dispute with McDonald Stone Company since on or about August 1, 
1968. At that time McDonald was recognizing and bargaining 
with Respondent and to that extent paragraph 7 is denied. 
: 8. 
. Admitted to the extent that Respondent has been 
gextified by the Board. The Board has.not issued an order 


directing McDonald to bargain for the reason that McDonald 


Ga, for a period of time, bargain with Respondent. 


9. 


Admitted. 


Denied. 


Denied. 


Denied. 


Denied. 


Admitted. 


penied. 

16. 
Denied. 

17. 
Denied. 

18. 


Respondent admits that the Regional Director for the 
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Sixteenth Region attempted to set aside settlement agreements 


referred to in paragraph 14. 
als) 5 


Denied. 


Denied. 
DATED AT Dallas, Texas, this ~-: _ day of Ban 


| 
a ; a 
, Senet Ota ee — 
R | 
211 North Ervay Building (Suite 520) 
Dallas, Texas 75201 


Attorney for Respondent 


CG. 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LASOR RELATIONS BOAKD 


SINTEISNTA REGION 


LASORINE INTERNATIONAL UNION OF NORTH AMSRIcA, 


REL-CIO, LOCAL $59 


THOMAS, S. BYANE, IN i Case No. 16-CC-300 


Cese No. 16-C0-315 
ZES CICADEL Tr CONSTRUCTION COMPANY, INC. 


aad 


me ne 


DES GROEN MASONRY, INC. 


$ PAROS of: “= mes tn 


, 
ss Net oe a wai Nag) wo be UN EARNS 


it IS HERESY ORDERED that the hearing in the above-entitled matter be and 


the same hereby is rescheduled from April 15; 1969, to April 22, 1969, at cae 


same time and piace. 


DATED at Sort Worch, Texasfhis 9cn day of 
aera 
Sz trad pea: —— 
Elmer Davis, Regional Director, 
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General Counsel Exhibit 


l(a) 
10>) 
1(c) 
1(¢) 
1(e) 
1(£) 


Re: Laborers int CaN 
America, 
Cases 16-C 


INDEX AND DESCRIPTION OF FORMAL DOCUMENTS 


Original Charge, Case 16-CC-300, 3/7/58 
Affidavit of Service of 1(a}, 3/7/69 


Griginal Charge, 16-CC-315, 1/2/69 


Affidavit of Service of i(c), 1/2/59 


riginal Charge, 3/13/69, Case 2/23/59 


A£Fidavit of Service of ite), 3/13/69 
> 


ortn 


Sirst Amended Charge, Case 16-CC-327, 3/17/69 


Affidavit of Service of 


4. BOS Jag tce 
alae lcaVvie’ 


Order Resencduling Hcaring 


Affidavit of Service of ifn), 4/5/69 


Index and Deseriptioa of Tormal Documents 
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and in order to effectuate the policies of the 


NATIONAL LABOR RELATIONS Aci 


(AS AMENDED) 


we hereby notify our members that: 


WE WILL NOT by picketing or other like or related conduct induce 
or encourage any individual employed by The Citadel Construction 
Company, Inc., Ben Loper Transit, or any other person engaged in 
commerce or in an industry arfecting commerce to engage inia 
strike or a refusal to work in the course of his employment, to 
use, manufacture, process, transport, oF otherwise handle or 
work on goods, articles, materials or commodities or to perform 
any services where an object thereof is to force or require 

The Citadel Construction Company, Inc., or any other employer 
or person, to cease doing business with McDonald Brothers Stone 


Products Co., Inc. 


LABORERS’ INTERNATIONAL UNION 
OF NORTH AMERICA, LOCAL 859, AND 
J. M. BREEDING, BUSINESS AGENT 


— a 
| Ja-a1 : 


This Notice must remain posted for 60 consecutive days from the date of posti .g, and must not 
be altered, defaced, or covered by any other material. 


If members have any guestion’ concerning this Notice or compliance with its provisions, they 
may communicate di:ectly with the Board's Regional Office. Room 2426 ‘rederal Office 


Wutiding, 319 Taylor Street, Fort Worth, Texas 76102 Telephone: 334-2921 
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March 18, 1969 


in Case No, 
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tion concerning this matter and 


Sincerely, 


Elmer Davis 


. 
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Mo. Mervin Menaker, Attorney 
Sil N. Akaré, Suice 1101 
Daiias, Texas 75201 
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THE NATIONAL LABOR RELATIONS BOARD 


Sixteenth Region 


In the Matter of: 


LABORERS INTERNATIONAL UNION OF 
NORTH AMERICA, AFL-CIO, LOCAL 859 


Respondent “case No. 16-CC-300 
-and- 
THOMAS S. BYRNE, INC. 


Charging Party 


~and- Case No. 16-CC-315 
THE CITADEL CONSTRUCTION COMPANY, INC. 
Charging Party 


~and- Case No. 16-CC-327 


DEE BROWN MASONRY, INC. 


Charging Party 


819 Taylor Street, 
FortiWorth, Texas 


\ 
Tuesday, April 22, 1969. 


21 The above-entitled matter came on for hearing, pursuant 
22 |lto notice, at 10:00 o'clock a.m. 
25 || BEFORE: 


“A. BRUCE HUNT, Esq., Trial Examiner. 
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APPEARANCES : 


DAVID L. EVANS, Esq., 


MARVIN MENAKER, Esq., 


WILLIAM L. KELLER, Esq., 


JOSEPH P. PARKER, Esq., 


Counsel for the General 
Counsel, National Labor 
Relations Board, 819 Taylor, 
Fort Worth, Texas, 76102. 


Bader, Wilson, Menaker and 
Cox, 211 N. Ervay Street, 
Suite 520, Dallas, Texas, 
appearing on behalf of the 
Respondent. 


Clark, West, Keller, Sanders’ 
and Ginsberg, 2424 First 
National Bank Building, 
Dallas, Texas, 75202, appea 
ing on behalf of the Chargi 
Party Dee Brown Masonry, Inc 


Sear and Parker, 1901 Comme 
Building, Fort Worth, Texas, 
76102, appearing on behalf 
of the Charging Party Thomas 
S. Byrne, Inc., and Citadel 
Construction Co., Inc. 


WITNESS DIRECT CROSS REDIRECT RECROSS 
Lawrence Drake 33 39 
G. G. Adams — 43 46 
John Wallace 52 56 


Frank Thomason 59 64 


EXHIBITS 
NUMBER FOR IDENT. IN EVID. 
General Counsel's: 
1(e) - 1(p) 


2,344 


1(a) - 1(€) 


Trial Examiner's: 


1 


TRIAL EXAMINER HUNT: The hearing wilt come to order. 

This is a formal hearing before the National Labor 
Relations Board in the matter of Laborers International Union 
of North America, Local 859, AFL-CIO, cases 16-cc-300, 315 
and 327. | 

The Trial Examiner conducting the hearing is A. Bruce 
Hunt. 

I will ask counsel to please state ee appearances 


for the record. 


For the General Counsel. 


MR. EVANS: For the General Counsel, David L. Evans, 


819 Taylor, Fort Worth, Texas, 76102. 

TRIAL EXAMINER: For the Charging Parties. 

MR. KELLER: For Dee Brown wenaneer | ee William L. 
Keller, firm, Clark, West, Keller, genders and Ginsberg, 
2424 First National Bank Building, Dallas, Texas, 75202. 

MR. PARKER: For Thomas S. Byrne, ee and Citadel 
Construction Co., Inc., Joseph P. parker, Sear and Parker, 
1901 Commerce Building, Fort Worth, Texas, 76102. 

TRIAL EXAMINER: For the respondent union. 

MR. MENAKER: Marvin Menaker, Bader, Wilson, Menaker 


and Cox, 211 North Ervay Street, Suite 520, Dallas, Texas. 


TRIAL EXAMINER: off the record. 


(Discuseion off the record.) 


TRIAL EXAMINER: On the record. 
‘Proceed, Mr. Evans. 

MR. EVANS: At this time General Counsel offers into 
evidence the formal exhibits 1(a) through l(p), exhibit (p) 
is an index and description of the formal documents. 

I handed the duplicate exhibits to Mr. Menaker. 

MR. MENAKER: Respondent objects to the admission of 
the documents that are designated as l(a), l(b), l(c) and 


1(d). 


I would be glad to explain my objection if you wish to 


hear it, Mr. Trial Examiner. 

TRIAL EXAMINER: Give me a moment, please, to see which 
documents they are. 

That is l(a), (b), (ce) and (d). 

MR. MENAKER: Yes, Sir. 

TRIAL EXAMINER: State your objection. 

MR. MENAKER: Mr. Trial Examiner, those documents refer 
to the charges in cases number 16-CC-300 and 315. 

It is the position of the respondent that they are not 
properly before you and that you should not hear any testimon 
concerning the alleged unfair labor practice committed agains 
Byrne and Citadel for the reason that both of those matters 
were the subject of a settlement agreement freely entered into 
between the National Labor Relations Board and this responden 
union, whereby the union did not admit liability, but took 
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certain affirmative action in order to avoid the expense and 


time of a trial. : 

This respondent union has in all respects complied with 
that settlement order, and, having done $0, the Board is not 
entitled to reopen those matters because of other things that 
have happened and subject us to a double Senaere 


Indeed, as soon as we get beyond this preliminary stage 
we are going to make a motion to strike as to those two case 
| 
numbers. 


TRIAL EXAMINER: It is too early in the hearing for me to 


| 
rule upon any matter in connection with a settlement agreement, 


I will have to hear more facts before I can make an intelligen 


decision. 


For the time being I will receive in evidence all of 
| 
General Counsel's exhibits l(a) through 1(p), except for the 
first four documents. I will withhold ruling on those. 


(General Counsel's Exhibits 

1(e) through 1{p) were marked 
for identification and received 
in evidence.) 


TRIAL EXAMINER: Are there any matters or motions before 


we begin the taking of testimony? 
es | 
MR. EVANS: Mr. Trial Examiner, I believe I noted an 


inadvertent error in the complaint. Paragraph 18 alleges the 


settlement agreements which Mr. Menaker was referring to were 


set aside on March 25, 1969, actually it was the date March 
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18, 1969. 


I’ move to amend paragraph 18 to change the date from 


sé 
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March 25, 1969 to March 18, 1969. 


TRIAL EXAMINER: Is there any objection? 


news 


MR. MENAKER: I do not have any objection to that. 
TRIAL EXAMINER: I grant the motion. 
Is there anything else? 


MR. EVANS: I believe we have some commerce stipulations 


which will clear up the pleading. 
TRIAL EXAMINER: Very well. 
MR. EVANS: As to paragraph 4,: General Counsel proposes 


the stipulation -- well, rather than read them all in I will 


ask Mr. Menaker if he will join me in a stipulation upon the 


information General Counsel represents to have in his files 
the commerce data listed therein is correct. 

MR. MENAKER: May we go off the record. 

TRIAL EXAMINER: Did you say you want to go off the 
record? 

MR. MENAKER: Yes, sir. 

TRIAL EXAMINER: You may. 

Off the record.. 


(Discussion off the record.) 
RIAL EXAMINER: On the record. 


MR. EVANS: Mr. Trial Examiner, contained in our files 


are affidavits from principals of the corporations enumerated 
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in paragraph 4 stating that the commerce gata as alleged in 
paragraph 4 is correct. 
| 

I propose a stipulation that the commerce data as liste 
in paragraph 4 is correct. 

MR. MENAKER: So stipulated. 

MR. EVANS: I further propose the ES sanatton alleged 
in paragraph 5, that Byrne, Citadel, Brown and McDonald are 
now, and have been at ali times material herein, persons 

| 


engaged in commerce within the meaning of Section 2(6) and 


8(b)'(4) of the Act. 


MR. MENAKER: We will so stipulate based upon your 


representation that that is a fact. | 
MR. EVANS: Theat is our representation., 


MR. MENAKER: So stipulated. 


Mr. Trial Examiner, at this time Respondent. would move 
that the opening paragraph of the complaint and paragraphs 
10, 11, 12, 13 and those portions of paragraph 19 and 20 
that refer to cases numbers 16-CC-300 and 16-CC-315 be 
stricken for the reason that these two matters are matters 
that were settled by a compromise settlement agreement 
freely entered into by the National Labor Relations Board 
and this respondent union, under which oe undertook to 
perform certain acts we would not have undertaken and under 


which we did not acknowledge we had committed any unfair 


labor practice. 
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If the Trial Examiner will refer to the complaint, in 
paragraph 14 he will note the Board acknowledges that settle- 
ment agreements were entered into. 

It is our contention, in the absence of a violation of 
that agreement, and I do not believe it is seriously contende¢ 
by the Board that we have violated as to Byrne or Citadel, th 
absence of any such intention on our part, it is not properly 
before you. 

We ask that you exclude all testimony relating to those 
matters from this hearing. 

TRIAL EXAMINER: I will have to take a recess in a few 
moments and study the pleadings. 

During that recess I hope counsel will bring me some 
decisions of the Board respecting the matter of when a 
settlement agreement may be set aside and matters covered 
by settlement agreement may be litigated. 

I think you probably have these cases in your file. 

If you can present them to me during the recess, fine. 

I have one question. From a quick glance at the 
complaint it is alleged in paragraph 8 that the Board certifipd 
the respondent union as the representative of employees of 
McDonald, but that the Board did not issue an order directing 
McDonald to bargain. = 

The answer has missed the allegation. 

I can visualize circumstances under which it is relevant 
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: - op ee : 
that the Board certify a labor organization in a case of thi 
| 


sort, but I do not see the relevancy of an allegation that the 
Board did not order McDonald to bargain. : 

Will you gentlemen tell me where that is relevant? 

MR. EVANS: Except to the extent that the testimony wil 
show there is presently a labor dispute outstanding between 
the parties. It has not been settled by the Board and the 

| 


private agreement of the parties. 


| 
TRIAL EXAMINER: A labor dispute between McDonald and the 


respondent? 
i 


MR. EVANS: Yes, sir. 
TRIAL EXAMINER: I do not know that that helps me. There 
are various types of labor disputes. My question was a simple 


one; what is the relevancy of an allegation the Board did not 


order McDonald to bargain. 


Does this go to any provision of the statute? 

MR. EVANS: No, sir. It is a formal pleading that 
sometimes gets into the complaint. I cannot answer that 
question at this time, but I would like to be allowed to cone 
back and answer that question later in the hearing, if I may. 

TRIAL EXAMINER: Very well. 

Do you have any comment? 

MR. MENAKER: There is no relevance. 

We have not been charged with a refusal to bargain. 


Therefore, it certainly does not go into any alleged unfair 
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labor practice the respondent committed. 

In any event, we do not see where it is relevant as 
far as we are concerned. 

{TRIAL EXAMINER: Would it be better to have opening 
statements of counsel now or somewhat later after the recess 
I mentioned a moment ago. 

MR. MENAKER: Mr. Trial Examiner, I would recommend an 


opening statement be made at this time, because, let me be 


very candid with you, how you rule on. the motion that is 


before you not only affects this hearing, but it affects 
what is going to happen in the relationship between the 
respondent and the party with whom we have a primary dispute, 
tomorrow morning. And, perhaps the relationship that it may 
have on the Byrne and Citadel Construction Company. 
So, I think we should have a rather full statement before 
you rule so you may consider it in making your decision. 
TRIAL EXAMINER: Suppose during the recess you gentleme 
prepare your opening remarks if you have not already done so 


first I will study the complaint before we have those remarks 


MR. EVANS: I can give my opening statement now, if the 
Trial Examiner wants to hear an opening statement. I have 
one ready. 

TRIAL EXAMINER: I think I would rather read the complaint 
first. 

MR. EVANS: Yes, sir. 
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TRIAL EXAMINER: And have you gentlemen hand me some 
cases of the Board relating to the setting aside of a 
settlement agreement. 

We will have a ten minute recess. 

(A short recess was taken.) 

TRIAL EXAMINER: On the record. 

The hearing was extended over the ten minutes »ec2use 
of authorities counsel has referred re to. 

First, I would like to ask the date the Board certified 
the respondent as representative of McDonald's employees. 


Secondly, I would inguire if the certification is 


reported. 


MR. EVANS: In our files we have two different rep 


resentation cases. There have been two elections, both of 


which the union won. 
One was held in 1967 I believe. It was an RC election. 
Then, recently, April 11, 1969, just a few weeks ago, there 


was another election held. It was an RM election in which 
the union also won. | 

The certification issued within onelor two days. I 
am not aware of any objections having been filed. 

MR. MENAKER: The most recent certification is dated 
yesterday, April 21, 1969. 

TRIAL EXAMINER: Do you have both certifications to 


which Mr. Evans referred? 
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MR. MENAKER: I do not believe I have the earlier 
certification. 

MR. EVANS: I can obtain one. 

TRIAL EXAMINER: Very well. 

MR. EVANS: Do you want me to go get it now? 

TRIAL EXAMINER: Yes, please. 

Were these consent elections? 

imR. EVANS: Mr. Marks will get that for me. 

MR. MENAKER: Our understanding, Mr. Examiner, is the 
first was a Board-ordered election, and the second was a 
consent. 

‘TRIAL EXAMINER: We will find out shortly when the 
employee of the Regional Office returns. 

I will read from the certification of representative 
handed to me a moment ago, by counsel for the respondent. 

The case is numbered 16-RM-389 involving the respondent 
here and McDonald Brothers Cast Stone Company. The date 
of the certification is April 21, 1969. 

‘fhe unit consists of "All production and maintenance 
employees, including patchers and truck drivers of the 
employer at its Fort Worth, Texas plant.” 

‘And, excluded were “Office clerical employees, guards, 


chief engineer, foremen, leadmen and all supervisors as 


defined in the Act." 


While we are awaiting material on the earlier certificatif 


I think we might utilize the time by my referring to certain 
cases and materials given to me during the recess by counsei. 
One case is Point Pontiac, 174 NLFF 191. 
Another is Pioneer Natural Gas Company, 158 NLRB 1057. 
Another is Lock Joint Pipe Company, 141 NLRB 943. 
Another is Northern California District Council of 


Hod Carriers and Common Laborers of america, et al, 154 


NLRB 1384. | 


The final one is an old case in years, Wallace 


Corporation, 323 U. S. 248. 


I have also read the settlement agreements in cases 


number 16-CC-300 and 315, as well as a letter of March 13, 
1969 from the Regional Director to various parties in those 
two cases, as well as in 16-CC-327, in which the Regional 
Director expressed his decision to set aside the settlement 


agreement and to issue a consolidated complaint. 


Now, which of you gentlemen would like to speak first? 

MR. EVANS: Mr. Trial Examiner, this case involves 
a course of conduct by the respondent union of going to a 

jobsite where at McDonald Cast Stone Products are being 

utilized or consumed: by various contractors. 

This is not a common situs case ox threat of common 
situs picketing, for at no time during the events involved 
herein were any McDonald men on the jobs involved herein, 


in none of the three cases. This factor has made no differ- 
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ence to the union. It has served notice to all that it will 


picket whenever and wherever the opportunity presents itself 


and regardless of whether the fact that no McDonald men are 


on the job to which McDonald would have a right to appeal. 


The chronology is as follows: On or about August 


1, 1968 Respondent has had a primary labor dispute with 


McDonald. They have picketed McDonald's Fort Worth plants, 


and no issue is involved in that picketing of McDonald's 


where the stone is actually fabricated. 


However, starting on August 6 they began a course of 


conduct, the course of conduct in question here. 


On August 6 Mr. James Patterson received a letter from 


union representative Lawrence O'Neil stating the union had 


a labor dispute with McDonald. 
Upon receiving this letter Mr. Patterson called Mr. 


John Wallace and told him that no McDonald men or materials 


were there or were to thereafter come on the job site. 


Mr. Wallace replied that that made no difference, that 


the union would picket any way if McDonald stone came on thell 


job. 


Also, on the same day, union representative Lawrence 


O'Neil informed Mr. G. G. Adams, who is Mr. Patterson's 


job superintendent, that there would be picketing if McDona. 


stone were brought on the «jobsite, again, regardless of 


who delivered it. 
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| 
That basically is the story of the case in 16-CC-300 
involving Thomas S. Byrne Construction at the Star Telegram 


Building, a’ block away from these premises. That was in 


August 1968. 
In December 1968 the Citadel Construction Company was 


engaged as a general contractor for a building at North 
| 


Texas State University, in Denton. 
The Citadel's contract provided for the installation 


of stone. Citadel had agreed to purchase stone from McDonald 


On December 27 an independent contract hauler by the 
name of Ben Loper, Inc., delivered stone paneling to the job- 
| 


site at Denton, and the union promptly erected a picket 
causing a work stoppage of some 40 employees of Citadel and 
other employers. 


That essentially is the case involved in cc-315. 
If I may back track a minute, I did not mention that 


there was picketing on August 7, 1968 at the Fort Worth Star 


Telegram. This picketing caused work stoppages of some 60 


employees, secondary employees, employees of secondary 
employers. | 
On March 12, 1969, Mr. Dee Brown,President of Dee Brown 


Masonry, Inc., informed union representative Bud Vinall, that 


he was going to purchase McDonald stone and have it delivered 


by an independent hauler, and asked Vinall if the union was 


going to picket. To this Vinall replied, “Yes, he would 
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picket whenever the opportunity presented itself.” 

From a period of March 3 to March 13 the union has 
maintained an agent upon the premises of the Dallas Telephone 
Toll Building construction site where Dee Brown is employed 
as a masonry subcontractor and where he is planning to use 
the McDonald stone. 

On March 13, the date after the conversation between 
Dee Brown and Vinall, the agent of the union informed 
Lawrence Drake, Brown's masonry foreman that the union would 
picket if any McDonald stone arrived at that jobsite; of 
course, by this time the union had notice that an independent 
hauler would be bringing the stone to the job. There would 
not be any McDonald men or equipment on the job. 

On the basis of these threats the Regional Director 
set aside the settlement agreements which had been reached 
in cases CC-300 and 315 which I have outlined previously. 

This complaint, accordingly, was issued thereafter. 

On March 31, 1969 there was a hearing at the Federal 
District Court in Dallas, Texas under section 10(1) of the 


Act, where General Counsel as petitioner requested a 10(1) 


injunction. The court has taken the case under advisement 


and has issued a temporary restraining order and extended 


it indefinitely until the court made its decision in that 
case. 


That brings us up to date. 


JA-61 


o a NX o a Fk WwW NYO EH 


K~ we & 
a no FY Oo 


~~ 
a ws» 


~ » ww 
© © 2 & 


| 
TRIAL EXAMINER: I believe when you were speaking 


someone brought to you the earlier certification. 


MR. EVANS: Yes, sir. 
TRIAL EXAMINER: Mr. Menaker, I returned to you the 


certification of yesterday, and I ask you if the unit in 
the certification of yesterday coincides with the unit in 


the earlier certification. 


MR. MENAKER: Yes, sir, they are identical. 
TRIAL EXAMINER: The earlier certification is also 


by the Regional Director, issued on November 6, 1967 in 
| 


case number 16-RC-4728. | 
| 
Neither of these certifications is reported insofar as 


I can see. 


Now, Mr. Evans, as of the August 1968 and later, what 
was the relationship between McDonald and the union? 

The union says in its answer that at one point at 
least, McDonald was bargaining. 

MR. EVANS: Yes, sir. : 

The Regional Office has not been involved in the merits 
of the dispute between McDonald. I assume the union and 


the company had not agreed on a contract. That is the reaso 


for the picketing involved herein. 


fe 


The union is either picketing for a better contract or 


an attempt to get the company to bargain. 
TRIAL EXAMINER: Do you have any information concerning 
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whether bargaining was in progress in August 1968 and 
thereafter? 

MR. EVANS: I think the union could answer that question 
better than I could. 

TRIAL EXAMINER: I intend to ask Mr. Menaker. 

MR. EVANS: It is my understanding that there haven't 
been any negotiating sessions since July 1968. 

TRIAL EXAMINER: When was the RM petition filed that 
resulted in yesterday's certification? 

MR. EVANS: February 24, 1969. 

TRIAL EXAMINER: Let us turn to Mr. Menaker for his 


opening statement. 


“wR. MENAKER: Mr. Trial Examiner, my statement will be 


simple. 

We have been engaged in a primary labor dispute with 
McDonald Brothers Cast Stone Company since on or about 
August 5, 1968. This has been a continuous economic strike 
since that time, and began after the parties were unable to 
reach a contract. 

There is a bargaining session set now for tomorrow. 

In furtherance of our economic self help efforts we 


have engaged and are now engaging in an economic strike. 


It is our contention we have a perfect right to picket 
McDonald stone both at its plant through the use of am- 


bulatory pickets following the trucks of McDonald Stone. 
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We say, further, we have a right to picket an ally if 
that ally happens to be an independent hauler, there is a 
financial relationship, we may picket that person. 

We say, further, that we have a right to picket the 
product of McDonald Stone when it is readily identifiable 
and not intermixed, just as we would have the right to 
picket an empty plant. 

Those are our primary contentions. 

Counsel, when he states we have picketed jobsites is 
incorrect. We have always picketed cnelerack carrying the 
product under the Moore Drydock Standards to the best of 
our ability. When there is no truck at the jobsite, that 
picket leaves. : 

TRIAL EXAMINER: Excuse me, this may be a truck owned 
by McDonald, transporting McDonald's product to a jobsite 
or it may be a truck of an independent carrier that transpor s 
McDonald's product to a job site; is that what you said? 

MR. MENAKER: We are going even further. If there 
is another contractor and based on a financial arrangement 
McDonald gets a change in the price based upon picking it 


up f.o.b. at the McDonald plants, then we say that makes him 
| 


an ally. 
It so happens, Mr. Trial Examiner, that in the Dee 


Brown case there has been no picketing of any kind. There 


has been a telephone conversation which we readily admit to 
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in which Mr. Brown says he is going to do what he has a 
legal right to; namely, to try to get his job going. We 
say we are going to do what we have a legal right to do; 
namely, picket McDonald. That is a fact. 

The only picketing that has occurred has been in 
connection with the other two matters of which we say are 
not properly before you and which were settled. 

TRIAL EXAMINER: I understand you to say that a 
bargaining session with McDonald is scheduled for tomorrow? 

MR. MENAKER: That is correct, sir. 

TRIAL EXAMINER: Perhaps our first issue goes to 
paragraph 15 of the complaint, the alleged threat to picket 
construction site of Dee Brown. 

I understand counsel for the respondent to say insofar 
as there was a threat it was over the telephone and may not 
have been a threat to picket the entire construction site. 


MR. MENAKER: It is our position any picketing would 


have taken place only upon the delivery and during the time 


McDonald stone was on the premises. 
TRIAL EXAMINER: Consistent with Moore Drydock principle 
MR. MENAKER: Yes, sir. 
TRIAL EXAMINER: If I understand correctly it seems to 
me the first problem is to hear the evidence relating to 


the alleged violation involving premises of Dee Brown. 


MR. EVANS: Yes, sir. I would agree with that. We are 
JA-65 


22 


prepared to go forward at this time with the Dee Brown case. 


TRIAL EXAMINER: I will now call a five minute recess. 


(A short recess was taken.) 


TRIAL EXAMINER: On the record. 


Mr. Evans wants to respond to the remarks made by Mr. 


Menaker. 

I would inquire now if Mr. Keller or Mr. Parker have 
any comments to make. | 

MR. PARKER: I would like to make an observation here 
that has not been called to the Trial Bee rele attention. 
In 16-RC-315, in 16-CC-315 we did not a into that 
settlement agreement, at that time. We took the position the 
union had violated the settlement agreement. The settlement 
agreement also restricted them from engaging in such activity 
as had been engaged in against Thomas S. Byrne, Inc. 

They had agreed that they would not engage in this 
type of activity. The settlement agreements are in the 
record. This is the reason the Charging Party, Citadel, 
at that time, did not enter into that settlement agreement 
taking the same position then that the General Counsel has 
taken now, that there had been a violation of the previous 
settlement agreement. : 

There are some side comments and. assurances by the 


Regional Director and the union. I will have to look to 


the record as to why the Region would not listen to our 
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hosition. 
‘ I would want the Trial Examiner to be aware that the 
Charging Party, Citadel, took that position at that time 
and continues to take that position, sir. 

TRIAL EXAMINER: Very well, sir. 


Mr. Keller. 


MR. KELLER: I think the General Counsel has stated 


the basis for the charge and the action in the Federal Court 
in Dallas. 

The facts are as indicated, simply, Dee Brown Masonry 
Contractor so advised the union there would not be McDonald 
trucks at the jobsite and were told by Mr. Vinall, the 
union intended to picket the product at the jobsite-and 
there was an individual who seemed to be a picketer-in-waiting 
who was there for a matter of days waiting for the arrival 
of the stone. He has in his possession a picket sign. He 
indicated when questioned by one of Mr. Brown's employees, 
the job superintendent, that he in fact intended to picket 
when the stone was delivered. 


I think that pretty well states it. 


TRIAL EXAMINER: You go ahead, Mr. Evans. 


MR. EVANS: Mr. Trial Examiner, I have a very brief 
reply to two points raised by Mr. Menaker. 
He stated that he has a right to picket the haulers 


involved herein, apparently, based on the Royal Typewriter 
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economic ally line of cases. 


I would like to point out to the court that Royal 


Typewriter itself distinguishes the facts before it from 

a case where the secondary employer, in an effort to completd 
his contractual obligations, went out and hired the in- 
dependent contractor. In such as case the Second Circuit 
indicated that the economic ally relationship would not be 
established. : 

This was later solidified in a holding in NLRB versus 
Enterprises Associated Plumbers, 285 at 642 which says where 
the independent contractor is not eS the primary, 
but is secured by a secondary in an effort to complete his, 
the secondary’s contractual obligations, the independent 
contractor so hired is not an ally of So oy employer 


whom the union otherwise would have the right to picket. 


Now, the reason for this rule is very simple. If an 


employer is doing business with another employer who has a 

labor dispute on his hands, and there is a transfer of 

materials between the two, there is only two things he 

can do, Mr. Trial Examiner; one, go get Aas and get 

the materials himself and have it brought to the jobsite. 
Secondly, cease doing business with the primary employer 

which is the specific evil which 8(b) 4(b) was designed to 

prevent. | 


Mr. Menaker next said the picketing involved herein was 
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a product picketing, apparently under the Tree Fruits line 
of cases. I would point out to the Trial Examiner here that 
the Tree Fruits decision went to great lengths to show there 
were no work stoppages involved. 

I would also point out to the Trial Examiner that in 
Tree Fruits the Supreme Court talked about Safeway being 
a point of distribution; but, of course, in this case, 
nothing is being distributed from the construction sites 
involved herein. 

That is all I have. 

TRIAL EXAMINER: You are arguing the points of law made 
by Mr. Menaker. 

MR. ADAMS: Yes, sir. 

TRIAL EXAMINER: I got the impression from Mr. Menaker 
it would be appropriate for me to ask whether you gentlemen 
can stipulate the facts concerning Dee Brown. 

Now, I ask that question for two reasons; one, you 
have heard the testimony or this subject before the 
District Court Judge in Dallas. 

If you can stipulate to the facts, then, depending 


upon my ruling, you may stipulate additional facts concerning 


Thomas S. Byrne and Citadel Construction Company. 
I am prompted to ask this question, because I thought 
perhaps Mr. Menaker's position is largely a legal one, one 


which he would want to brief. If you can resolve any factua 
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issues by stipulations, then you will have adequate time in 


which to brief the legal point, and I will — the time to 
study them. : 

MR. MENAKER: Mr. Examiner, I have with calles official 
transcript of the proceedings before the Honorable Sarah T. 


Hughes. This was the sworn testimony and stipulation 


received by the court as the basis for her ultimate decision 
| 
in this matter. 


I am prepared to tender this to you and stipulate that 
if called to trial everybody would testify as to the same 
and the respondent is prepared to stipulate to everything we 
stipulated to herein. 


TRIAL EXAMINER: Are there disputes in the facts? 

MR. MENAKER: No, sir, I did not put a witness on. There 
are no credibility resolutions necessary. 

MR. EVANS: Now as to the testimony of Mr. Dee Brown, 
I believe I would like to have a moment with counsel on that, 
but I do not think there would be anything to add on Mr. 
Dee Brown. 

As Mr. Menaker will remember, I was cut off from my 
testimony when I called Lawrence Drake to the witness stand, 


and, I did not get an oral conversation between Mr. Drake 


and an agent of the union. 


TRIAL EXAMINER: You and Mr. Menaker and other counsel 


| 
discuss this subject privately and see what you can stipulat¢. 
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MR. EVANS: We will try. 

TRIAL EXAMINER: I am not asking any of you to yield in 
any respect. I am asking you to talk. 

Take ten minutes and talk. 

(A short recess was taken.) 

TRIAL EXAMINER: On the record. 


MR. MENAKER: Mr. Trial Examiner, respondent proposes 


L stipulation as follows: We propose to stipulate the 


transcript in the record in civil action number 3-3072-B, 
styled National Labor Relations Board versus Laborers’ Inter- 
faational union of North America, Local 859, AFL-CIO, is a 
strue and correct transcript of the proceedings that were take 
in a hearing before the Honorable Sarah T. Hughes, Federal 
District Judge for the Northern District of Texas, under a 
petition filed by the National Labor Relations Board seeking 
a 10(2) injunction. 

We would stipulate that any stipulations contained 
therein would be a stipulation that would also apply to this 
proceeding, and, further, that all of the testimony contained 
therein is true and correct and if those witnesses were call 


to testify in this proceeding, they would testify identically 


It may be used for the -- it may be used by the Trial 
Examiner for any purpose. 
TRIAL EXAMINER: Very well. 


I think at this point we should mark some exhibits. 
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Suppose I mark General Counsel's exhibit number 2, the 


settlement agreement in case number 16-CC-300, 


As General Counsel's exhibit number 3 the settlement 


agreement in case number 16-CC-315. 
And, as General Counsel's exhibit sense the Regional 
Director's letter of March 18, 1969 which I earlier mentioned. 
Is this agreeable? 
MR. MENAKER: Yes, sir. 
I ask the notice be included as a part of the exhibit. 
TRIAL EXAMINER: Yes. 
MR. MENAKER: I so stipulate. 
TRIAL EXAMINER: Is it agreeable to mark as General 


Counsel's exhibit number 5 a copy of the transcript before 


Judge Hughes? 
MR. MENAKER: No objection. 
MR. EVANS: No objection. 


TRIAL EXAMINER:I will simplify it and mark the transcript 


as Trial Examiner's exhibit number 1. 


(The documents above-referred to 
were marked General Counsel's 
exhibits 2, 3 and 4 for identifi- 
cation and received in evidence.) 


: | 

: I receive these documents in evidence. 
(The document above-referxred to 

was marked as trial Examiner's 


Exhibit No. 1 for identification 
and received in| evidence. -) 


Now, Mr. reporter, mark as Trial 
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| 
yExaminer's exhibit number 2 a letter from J. M. Breeding 

| 

to Thomas S. Byrne, Inc. 

MR. EVANS: Mr. Trial Examiner, I would offer as Trial 


examsneres exhibit number 3 a telegram from James N. 
|patterson, Junior, President of Thomas S. Byrne, Inc., to 
]Mx. J. M. Breeding. 
| Trial Examiner's exhibit number 4 will be a photograph 
ot a picket, a man carrying a picket sign that is before a 
| truck loaded with McDonald stone. 
ls Do you gentlemen agree there has been no picketing at 
pny jobsite on which Dee Brown was working? 

MR. EVANS: That is General Counsel's understanding there 


as not been. 


No, sir, there has not been any picketing of any Dee 
Brown premises during this labor dispute, beginning about 
August 1, 1968. | 

MR. MENAKER: Dee Brown Construction Company has not 
been picketed. 

TRIAL EXAMINER: Trial Examiner's exhibits 2, 3 and 
4 will be received in evidence. 

(The’ documents above-referred to 
were marked Trial Examiner's 


Exhibits No. 2, 3 & 4 for identifi 
cation and received in evidence.) 


This material has been coming in rather 


rapidly. I have been trying to go through the transcript. 
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Is it correct to say, according to the testimony, there 
| 


was a statement made by Mr. Brown in a telephone conversation 
which he initiated; that the stone would be picketed, but no 


picketing on the premises of which Brown's employees were 
| 
working. 


MR. EVANS: We would add to that; yes, sir, but we would 


like to add although there was no picketing following this 
conversation, as a matter of fact there was;no McDonald stone 


coming on the job until after the District Court issued a 


temporary restraining order. 


TRIAL EXAMINER: You don't mean that some came on after 


or do you mean thatsome McDonald stone came on after the 
restraining order was issued? 
MR. EVANS: Yes, sir, that is right. 


| 
TRIAL EXAMINER: But it was not transported by McDonald 


employees if I understand it correctly? 


MR. EVANS: No, sir. 


That was covered in the cross-examination of Mr. Brown 
by Mr. Menaker. 

TRIAL EXAMINER: Aside from legal issues, what else 
| 
MR. EVANS: We have a conversation between a man named 


remains? 


: 
and Lawrence Drake, Dee Brown's foreman at oS jobsite on 


ine Mulléns who General Counsel: has alleged as an agent 
| 
| 


the day following the conversation betwesn Vinal and Brown. 
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We have two points to cover, first, Mr. Menaker, that is, 
Respondent has denied the allegation of paragraph 6 of the 
complaint which alleges Mullens as an agent. 

I would ask Mr. Menaker if he would, would he be willing 
to join in a statement, Mr. Vinal, Mr. Wallace, Mr. O'Neil 
and for these carneean Mr. Mullens, are agents of the union 
within 2(11) and 2(13) of ‘the Act. 

MR. MENAKER: Mr. Evans, Mr. Nallace is an agent. 

Mr. Vinal is an agent. 


Mr. O'Neil is an agent. 


Mr. Mullens is not an agent. 


TRIAL EXAMINER: Does Mr. Mullens occupy a position in 
the union?’ Did he occupy any position on any critical date 

MR. MENAKER: He was a striking employee of McDonald, 
was and is. 

TRIAL EXAMINER: An employee of McDonald. 

MR. MENAKER: Yes. 

TRIAL EXAMINER: Was he a member of the union? 

MR. MENAKER: Yes, sir. 


MR. EVANS: Will you stipulate that he was the picket 


captain at the Citadel Construction Company jobsite? 


MR. MENAKER: Yes, we will stipulate that. 
MR. EVANS: Our position is as shown in the record before 
i the District Court, the union has maintained Mr. Mullens at 


or about the premises of Mr. Dee Brown jobsite in Dallas. He 
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j has been equipped with at least one picket sign. 

Mr. Menaker, during District Court contended there were 
i two. We do not know. At least there were picket signs for 
I the purpose of picketing on behalf of the union should any 

| McDonald stone arrive at the jobsite. 

Mr. Mullens, who informed the agent of Mr. Dee Brown, 
referring to Mr. Drake that he was going to and on behalf of 
the union -- 

TRIAL EXAMINER: Is this in the testimony before the 
District Court? 

MR. EVANS: No, sir, I am just stating our position. 

We didn't get into this conversation between Mr. Mullens and 
Mr. Brown. : 

I am just stating our purposes for alleging him as an 
agent of respondent. 

TRIAL EXAMINER: Is there any evidence that Mullens 
engaged oveny conduct? 

MR. EVANS: Yes, sir. 
It is our contention he threatened Dee Brown. 
TRIAL EXAMINER: Where is this evidence? Have you put 


it in? 


MR. EVANS: No, sir, I didn't get it in in the District 


i Court. 


TRIAL EXAMINER: Are you attempting to get it in here? 


MR. EVANS: Yes, sir. 
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TRIAL EXAMINER: Do you all have an understanding about 
this? 

MR. EVANS: I théught we did. 

MR. MENAKER: If he will state what stipulations he 
wishes about what Mr. Mullens said maybe we can stipulate. 

I do not agree he was or is an agent. 

You, Mr. Trial Examiner, in the exercise of your 
judicial functions will make that determination if you deem 
it appropriate. 

TRIAL EXAMINER: Make the proposed stipulation off the 
record concerning remarks allegedly made by Muliens. 


off the record. 


(Discussion off the record.) 
TRIAL EXAMINER: On the record. 


There is no stipulation. 


MR. MENAKER: For the record, on the previous stipulation 


I did not hear counsel's agreement. 
MR. EVANS: We do agree with the stipulation. 
I will now call Mr. Drake. | 
Whereupon, 
LAWRENCE DRAKE, 
was called as a witness, by and on behalf of Counsel for the 
General Counsel, and, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
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(By Mr. Evans.) State your name and address. 
Lawrence Drake. I live at 2428 Inadale, Dallas, Texas. 
Mr. Drake, by whom are you employed? 
Dee Brown Masonry. | 
What is your pesition with Dee Brown? 
Masonry foreman. 

Do you know Mr. Anthony Mullens? 

I do not know the name Anthony. 

Do you know him by another name? 

Yes. 

What name is that? 


We call him Preacher Mullens. 


How long have you known him? 


Approximately a year. 


Have you observed him at or about the premises of the 


Dallas Telephone Toll Building construction site in Dallas, 
‘ | 
Texas? , 


A Yes. 

Q Is that the construction site where you were engaged in 
your employment as a masonry foreman? 

A Yes. | 

Q When did you first observe Mr. mallens at that constru 


site? 


A March 3. 


TRIAL EXAMINER: 


THE WITNESS: Yes, sir. 

(By Mr. Evans.) Where was Mr. Mullens situated? 
Across Brian Street. 

Is this across the street from the construction site? 
Yes, sir. 

Did you speak to Mr. Mullens? 

Yes, sir. 

What was said? 


We just passed the time of day on the third of March. 


He told me that he thought he thought we had a little stone 


coming in. 
Q pid won reply to that? 
A Well, I told him I didn't know. 
Q Did you observe Mr. Mullens at or about those premises 
at any other time? 
A Almost every day. 
For how long? 


The last time I talked to him as I remember was March 


You did speak to him on March 13? 


Yes. 


Q  wizi you tell the Trial Examiner what was said on March 
13,1969. 

A I asked him if he was going to picket the job. 

Q What did he say? 
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A He said, "No." 


MR. MENAKER: Objection. 


TRIAL EXAMINER: Do you object now that you have heard 
the answer? 


MR. MENAKER: No, not now. 


(By Mr. Evans.) I will ask him if anything was said. 
MR. MENAKER: Objection to hearsay. 


TRIAL EXAMINER: I will overrule it. 


What did Mullens say to you, if anything? 


THE WITNESS: He said he would picket the stone truck or 
the stone if it arrived on the job. 
Q (By Mr. Evans.) Did you observe any objects which would 
identify the union in any way at those poantees that day? 
A Yes. | 
Q What did you observe? 


A picket sign. 


What didithe picket sign say? 
It -- 
t will withdraw that question. 


Where was this picket sign? 


In the back seat of the second seat of his station wagon. 


Mullen's station wagon? 


I suppose it is his. He was driving it. 
Tell the Trial Examiner what that picket sign said. 
TRIAL EXAMINER: Is this covered in the testimony about a 
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sign before Jugh Hughes? 

MR. EVANS: This particular question waukd be but we are 
leap frogging here. Some of these things are and some are 
not. 

TRIAL ZXAMINER: Do you recall the exact wording of the 
sign? 

THE WITNESS: Not exact, but basically -- 

Q (By Mr. Evans.) Was it the same or any different from 
the picket sign picture in Trial Examiner's exhibit number 
4 which I just handed you? 

It is different from this. 

Can you tell me in what way it is different? 

It does not have the "Don't buy products of McDonald” 


on it for one thing, otherwise, it is basically the same. 


TRIAL EXAMINER I will show you the transcript of the 
District Court, page 2l, lines 13 through 17 and ask you to 
read those lines. 

THE WITNESS: Yes. 

TRIAL EXAMINER: Read it to yourself. 


THE WITNESS: Yes, sir. 


TRIAL EXAMINER: Tell me whether the sign you saw at 


or in Mullens -- that Mullens had was like the sign described 


in the testimony? 


THE WITNESS: Yes, sir. 


TRIAL EXAMINER: What? 
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THE WITNESS: Yes, sir. 

TRIAL EXAMINER: The witness testified the signs Mullens 
had were worded like the sign described on aoe 21. 
Q (By fir. Evans.) Did Mullens identify iimeeie to you as 
an employee of McDonald Stone? | 

Not in so many words, no. 

‘Which time are you talking about? 

On March 13? 


No. 


Did he before then? 


I had seen him on jobs before that, yes, delivering stone 


for McDonald. | 


Q Who was in charge of the Dee Brown Masonry job at that 


time? 

The first time I saw Mullens? 

Excuse me, On March 13 who was in charge of the job at 
time? | 
I was. 

You were for Dee Brown? 
Yes. 

How many men did you have working under you? 
On March 13? 


Yes, sir? 


About five or six. I do not remember exactly. 
How many of these were rank and file employees and how 
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many were foremen? 
One was a foreman. 
The others were rank and file laborers? 
loosely; were they brick layers? 
They were iron workers and laborers. 
For what craft? 
Iron Workers. 
Iron Workers? 
Yes. 
It was an iron worker foreman? 


Yes. 


Q Mr. Drake, just exactly what did Mr. Mullens say to 
you on the thirteenth? 
MR. MENAKER: Objection, hearsay. 
TRIAL EXAMINER: Haven't we covered this once? 
MR. EVANS: * have asked you that question, Mr. Drake? 
THE WEENESS: Yes. 


MR. EVANS: I will withdraw the question. 


No further questions. 


I pass the witness. 
CROSS-EXAMINATION 
Q (By Mr. Menaker? Mr. Drake, as I understand it, this 
gentleman you identified as MR. Mullens would park across 
24 | the street from the job; is that right? 


A Yes. 
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Q You would walk over there and chat with him, is that 
right? : 
A Yes. 
n Did you do this about every day? 
Almost every day. 
Go over and sit in the car? 
No, not all the time. 
Lean on the window? 
Yes. 
He never patrolled up and down at the jobsite, did he? 
He had to move frequently because it is two hour parking 


and he had to move, keep his car moving. 


Q He was not walking up and down the jobsite with the 


sign? 


A No, with the sign, no. 

Q The sign was laying flat in his station wagon, is that 
right? | 

A Yes. 

Q Every maion the two of you had, you initiated; 
that is, you went over to him? | 


A Yes, that is correct. 


Q Had you been told to go over there and engage:'in 
conversation about the stone? 
A One time. 


Q By whom, please? 
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A Dee Brown. 
Q Was the substance of that request to get him to talk 
about it and see if there would be anything that could be 
the basis for a charge? 

Not to my knowledge. 

Just get him talking, is that right? 

As I remember correctly, to see what the sign said. 

When you would talk about the stone you told him there 
was no stone coming in and no stone going to come in; is 
that right? 


A No, I did not say that. On March 3 I asked him what 


he was doing there. He said he thought we had a little stone 
coming in that day. I told him we didn't. 
Q You went further and said, "I am the guy would know and 
I am not ready for it for another couple of weeks." 
A Basically, yes. 

MR. MENAKER: I have nothing further. 

MR. EVANS: Nothing further. 

TRIAL EXAMINER: You are excused. 


(Witness excused.) 


{TRIAL EXAMINER: What is the date of the restraining 


order? 


MR. EVANS: The restraining order was issued on March 
25 1969 according to my memory. 


MR. MENAKER: I do not know. I do not think it is 
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material. 

I might add we do think, it is our Beateron it has 
expired by operation of law. | 

TRIAL EXAMINER: For what period? 


MR. MENAKER: Under the Federal Rules of Civil Procedure 


a restraining order cannot be for an indefinite period of 


time. | 

TRIAL EXAMINER: Was this restraining order for a 
particular period? 

MR. MENAKER: It is my understanding the Ruies require 
it not be for more than ten days whether it states or not. 

TRIAL EXAMINER: You requested -- | 

MR. EVANS: As originally issued the TRO was granted 
until the date of the hearing before guage Hughes in the 
Federal District Court which was March 31,1969. 

At the conclusion of the hearing as shown in the 


testimony and tzanscript which is Trial Examiner's exhibit 
number 1, Judge Hughes, from the bench, shia she would in- 
definitely extend her temporary restraining order until me 
time as she handed down an order one way or the other. 


That is the status of the case today. We are still 


waiting for Judge Hughes’ decision. 


TRIAL EXAMINER:I do not know that this is material, Mr. 
Menaker, it docurred to me in writing up a chronology of 


| 
events I might want to refer to the date of the restraining 
JA-86 


order. 

Do you have any more? 

MR. EVANS: I have one more witness, Mr. G. G. Adams. 
Whereupon, 

G. G. ADAMS, 
,was called as a witness, by and on behalf of Counsel for 
"the General Counsel, and, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 

Q (By Mr. Evans.) Give us your name and address, please. 
LA My name is G. G. Adams. My address is 2313 Janis Lane, 


Fort Worth. 


Q Mr. Adams, are you sometimes referred to as “Mickey?®° 
Yes. 
By whom are you employed, Mr. Adams? 
Thomas S. Byrne, Incorporated. 
Your position with Thomas S. Byrne? 


‘Construction superintendent. 


MR. MENAKER: Mr. Trial Examiner, I do object to testison 


from this witness. It can go only to those matters for which 
this Trial Examiner now has pending before him a motion with 
regard to 16-CC-300, which I say is not properly before the 
Trial Examiner; therefore, this testimony is only for the 
purpose of prejudicing you against our position in the Dee 


Brown matter. F JA-87 


TRIAL EXAMINER: Wasn't the subject of ss 
activities involved in Byrne the subject of testimony before 
Judge Hughes? 

MR. EVANS: Yes, sir, it was; however, there were two 
threats involved in the Thomas S. Byrne case, one directly 
Rgainst Mr. Patterson and Mr. Patterson did testify in that 
case, and one directed toward Mr. Adams as atiesed in 
paragraph 10 of the complaint. 

Paragraph 10 then refers to a threat by Me. Lawrence 
O'Neil and we did not get that testimony in at the hearing 


and there is no reference to it in the transcript of that 


case. 


| It is an independent allegation of our complaint upon 


‘which we ask the Trial Examiner to rule and we think it 


qproperly before the Court, the Trial Examiner, on the basis 
of the authority I have previously cited. 


TRIAL EXAMINER:I do not want to -~ I want | to bring 


r ; 
this hearing to a close. I also want to preserve the 


rights of the respondent and the positton of Mr. Menaker . 
I am about to make a ruling. 


It appears to me Mr. Menaker has scasthing to say. 


MR. MENAKER: Your Honor, all I want to point out to 


you in the transcript the court never ruled the testimony 


was admissible. 


The Court also indicated it was going to reserve its 
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a@ecision with regatd to the Byrne-Citadel matter. 
Y {TRIAL EXAMINER: I am going to receive the testimony of 
his witness, subject to Mr. Menaker's objection. If I 
should conclude the settlement agreement must properly be 
set aside, I will entertain Mr. Menaker's motion to strike. 
Let the record reflect he now so moves, consistent 
with the position he has taken throughout this hearing. 
MR. MENAKER: Thank you, sir. 
Q (By Mr. Evans.) You stated you were the job superin- 
tendent for Thomas S. Byrne, is that right? 
A Yes. 
Q Where are you employed for Mr. Byrne? 
At the Star Telegram Building at Sixth and Taylor. 


Was this true on August 6, 1968? 


Q 
A Yes. 
Q 


on August 6, 1968 how many men did you have working 
under you? 
A Approximately 60. 

Did these include any foremen? 

Yes. 

How many? 


Five or six. 


Did you have a conversation with an agent of respondent 
on August 6, 1968 concerning McDonald stone? 


A Yes. JA-B9 


Which agent? 

Lawrence O'Neil. 

Do you know his position with the union? 
A Yes, he is business agent. 
Q What was said by each of you pee thgs conversation, 
if you will please, quote to the best of your memory. 
A Lawrence and I were together observing another worker 
there and he said, "Mr. Mickey, if set bring any more of 
McDonald stone on the job we are aio to have to picket.” 

I said, “On what ground, Lawrence?" He said, "For using 
their stone." Let me change that. I said, “On what grounds, 
Lawrence? There is not any McDonald employees on the job.” 


And, he said, "For using their stone.” 


Q Did you reply to that? 


A No, I don't recall any reply that I made. 


MR. EVANS: I pass the witness. 

CROSS-EXAMINATION 
(By Mr. Menaker.) Did any stone come on your job at 
time? : 


Later that day three more pieces came on to the job, 


was there picketing? 


No. were you asking me? 
Yes? 
No, they weren't picketing at that time. 
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Q What he told you was not correct? 
A They picketed -- 

MR. EVANS: I object to this. Mr. Menaker is going far 
beyond the scope of the direct, and, furthermore, the facts 
surrounding the delivery of McDonald stone on that day are 
well covered in the transcript; I think the testimony of Mr. 
Patterson. 

MR. MENAKER: Not with regard to this witness it has 
not been covered. 

TRIAL EXAMINER: Some stone came on the premises on that 
day. 

Was there picketing? 


THE WITNESS: No, there was no picketing. 


Q (By Mr. Menaker.) Mr. Adams, has there ever been any 
picketing? 


Yes. 


Let me finish my question. 


Yes. 

Of that construction site at a time when there was 
neither stone nor or employees of McDonald Stone present? 
A No. 
Q Then there was one occasion when there was a picket who 


showed ‘up at the time the truck carrying the McDonald stone 


came on the premises, is that right? 


A That is right. 
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Q Came at the same time the truck came and left right 
after the truck left? : 
A No, I think you are mistaken there. I think the truck 
was there earlier. : 

I see, and then the picket came? 


And then the picket came. 


Then the truck left and the picket left; is that right? 


Right. 

Is that the only occasion when that maton or this union 
picketed that site? 
A Yes. 

MR. MENAKER: Nothing further. 

REDIRECT EXAMINATION 

(By Mr. Evans.) What -- 

TRIAL EXAMINER: Wait a moment. 

I do not want my question to be construed as a determinatjon 
on my part the union was picketing the construction site I 
-should have said; was that the only oceasion when the union 
picketed at the site. 
Q (By Mr. Evans.) What date was this picketing? 
A August 7. 
Q You said the picket left after the ereck left; did it 


leave immediately after the truck left? 


24 | 
I a Within a few minutes, yes; you might say immediately. 


I would say within 30 minutes the picket was taken off the 
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At the time this picket was up there were there any 
icDonald employees or equipment on the job? 

No. 

I hand you Trial Examiner's exhibit number 4. 

Yes. 

I ask you is that the picket that patrolled? 

Yes. 

On August 7? 


Yes. 


Q 

A 

Q What happened when that picket went up? 
A 


TRIAL EXAMINER: I think the witness might identify a 
picket sign, but I do not think he can identify the picket 
from that picture. 

Q (By Mr. Evans.) Excuse me, the picket sign. 

A Yes. 

°Q I was referring to the sign. Is that the sign that 
was used by whoever was patrolling the premises? 


Yes, whoever is holding that sign is the picket. 


How many employees —~ what happened when that picket went 


All the employees refused to go to work. 


How many employees were there on the job at that time? 


There was approximately 60. 
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Q 


A 


Who were they employed by? 


Thomas S. Byrne, Incorporated and General Engineering, 


the sub-contractor. 


Q 


Now, in this picture is that McDonald stone loaded up 


on the bed of that trailer? 


A 


Q 


Yes, sir. 


This trailer has the license plate number 243 451. Do 


you know if that is a McDonald trailer? 


A 


Q 


No, that is not a McDonald trailer. 


The tractor to which it is attached, was it attached to 


a tractor at that time? 


A 


Q 


A 


Q 


Yes. 


Was that a McDonald tractor? 
No. 


The day before the picket went up| as Mr. Menaker brought 


out, some McDonald stone did come on the job that afternoon 


did it not? 


A 


Q 


That is right. 

Who brought it on the job? 

Mr. Bill Scroggins who is an independent contractor. 
How many pieces of stone came on that afternoon? 

I re@all three. : 


MR. EVANS: I pass the witness. 


RECROSS EXAMINATION 


(By Mr. Menaker.) Mr. Adams, I take it as that picture 


JA-94 


shows that picket patrolled during the time the truck was 
there; was it right up close to the truck? 
A Yes. 
Q He stayed as close to the truck as he could get? 
A That is right. 
Q Besides the picket sign which was there was there any 
appeal to any employees? Did he say, "Come on fellows, get 
off. Look at the sign.” 

Did he have any comments? 

No. 

MR. MENAKER: Nothing further. 

REDIRECT EXAMINATION 

Q (By Mr. Evans.) When that sign went down what did 
employees do? 
A They all went to work. 

MR. EVANS: Nothing further. 

MR. MENAKER: Nothing. 

TRIAL EXAMINER: You are excused. 

(Witness excused.) 

TRIAL EXAMINER: Are counsel in agreement that McDonald's 
place of business has been picketed by the union? 


| 
MR. MENAKER:Yes, sir. 


2 


| MR. EVANS: As I understand it there are two plants in 
| 


Fort Worth. There has been picketing going on and off since 
25 
August 1, 1968. 
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This is covered in the opening statement of counsel for 
respondent. 

TRIAL EXAMINER: Is that all? 

MR. EVANS: That is all I have, oe honor. 

TRIAL EXAMINER: Mr. Menaker? 

MR. MENAKER: I have one witness I wish to put on. 

TRIAL EXAMINER: I think I should inquire from either 
charging party if they have a witness? 

Do counsel for the charging parties have a witness? 

MR. KELLER: No witness. 

MR. PARKER: No witness. 

TRIAL EXAMINER: Proceed, Mr. Menaker. 

MR. MENAKER: Mr. Wallace. 
Whereupon, 


JOHN WALLACE, 


was called as a witness, by and on behalf of the respondent, 


and, having been first duly sworn, was examined and testified 
-as follows: : 

DIRECT EXAMINATION 
Q (By Mr. Menaker.) Give us your name and your address. 
A John Wallace. I live at $232 McQuade, Fort Worth, Texa 
76117. 
Q Mr. Wallace, it has already been stipulated to, but jus 
as introductory matter, you are and have been acting as an 
agent for local 859 of the Laborers International Union of 
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North America, have you not? 
A Yes. 
Q In that connection, Mr. Wallace, did you have anything 
to do with making up certain sign, a certain sign which is 
commonly called a picket sign? 
A I had all of the signs made up. 
Q Now, there is in evidence, sir, a document which has 
been marked and identified as Trial Examiner's exhibit number 
4. 

Will you refer to that, please, and tell me whether or 
not that is a picture of a sign that has been made up? 

That is one of the signs that was made up. 

Are there any other signs that were made up? 

Yes, there is. 

Will you tell the Trial Examiner, please, what differencd¢s 
if any there are between those signs and the sign shown in the 


exhibit before you? 


| A The other sign stated “employees" where this one states 


"products." 

TRIAL EXAMINER: Are you trying to dispute the testimony 
on page 21 before Judge Hughes concerning the content of the 
sign? 

MR. MENAKER: No, sir, I am attempting to expand on it. 


I do not dispute it. 


(By Mr. Menaker.) Now, with regard to Mr. Mullens, can you 


tell me whether or not he was equipped with one or more 


signs? 

MR. EVANS: Objection, that is hearsay. 

If this man was not out at the job site he cannot 
testify as to what Mr. Mullens had in his possession. 

TRIAL EXAMINER: He can testify whether he saw Mr. 
Mullens with a particular sign. 


MR. EVANS: That is hearsay, too. 
Q (By Mr. Menaker.) Did you give Mr. Mallena any particula 
dgn? ! 
A I gave Mr. Mullens and all pickets tuo picket signs. 
Each one of them had two picket signs assigned to them. 


Q They were the two you described in testimony? 


A They are. 
Q Did you give the pickets who went to the Citadel and 


Byrne's job instructions as to how they were to conduct 
themselves? ! 
A I certainly did. 

MR. EVANS: Objection. 

TRIAL EXAMINER: He may answer. | 

(By Mr. Menaker.) What were those gnatractions: please? 


A The instructions were that they would picket the stone 


or the material of McDonald Brother Stone; that they would 
get as close to the truck as possible, and that they would 


try not to create any disturbance on the job amongst the 
JA-98: 


other people. Not to talk to or encourage anyone else to 
engage in conversation with them. 
Q Were there any instructions as to what -- when they 
would use one sign and then when they were to use another 
sign? 
A Yes, there was. 
Q Would you detail those, please? 
A They were told to use the picket sign that read “employee” 
when one of McDonald's drivers or his other direct employees 
were delivering the stone on the job. 

The-other sign was to be used when the stone was hauled 
to the job site by another carrier. 
Q So far as you know were those instructions followed? 
A On -- 

MR. EVANS: Objection. 

TRIAL EXAMINER: I do not know he would have any basis 
for knowing whether the instructions had been carried out. 
Q ‘(By Mr. Menaker.) With regard to the times of the 
displaying of either of these two signs, what were your 
instructions? 


A I am not sure. 


Q Were the pickets to be there all day and all night; 


ten minutes or what? 
A ‘The pickets were instructed to follow the truck to the 


jobsite’ or wherever the truck might go and picket when the 
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truck pulled in on the jobsite and leave immediately when 


the truck left. 


MR. MENAKER: No further questions. 
| 
| 
Q (By Mr. Evans.) Did you sir, dispatch Mullens to the 


CROSS-EXAMINATION 


jobsite of Dee Brown Masonry, the Dallas Toll Building? 


A Yes, I did. 

Q Has he been paid by the union to maintain himself at 
those premises? 

A He has been paid an allowance for all of the times he 
has been carrying a picket. | 


Q By carrying a picket you mean -- 


A He has been receiving pay each week for the purpose 


of following trucks. 
Q Is he paid even if he is not picketing? 
| 
A If he is not picketing he is normally picketing out at 


the plant. | 
| 
.Q ° But when he was stationed at Dee Brown's jobsite at 


Dallas, was he being paid just to sit there and watch and 


see if any McDonald trucks or any trucks with McDonald 
| 
products came on the job? 


A He was. 
Q He was paid by the local union, is that right? 


Yes. 


He was picket captain at the Citadel construction site 
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at Denton, Texas; is that not correct? 
A Actually, not on any particular job. He was more or 
less being picket captain when I was not there at the plant. 
Q So, he has from time to time been the picket captain 
for the Laborers' local during this labor dispute at McDonald? 
A On the few occasions when I would be out of town. 
Q Did you take part in constructing this picket sign 
shown in Trial Examiner's exhibit number 4? 
A Yes. 

MR. MENAKER: You mean the physical work? 

MR. EVANS: Yes. 

THE WITNESS: I sure did. I believe that is my writing 
there if I am not mistaken. 
Q (By Mr. Evans.) This picket sign, did you write that 
this picketing only directed for employees of McDonald Stone 
products; is that correct? 


A Yes, sir. 


Q ‘It says at the top, "Don't buy products from McDonald 


Stone? 
A Right. 
Q In other words, you did not want the employees of 
McDonald Stone buying McDonald stone. Is that its purpose? 
MR. MENAKER: I will object to that. It speaks for itself, 


sir. 


TRIAL EXAMINER: Let him answer. 
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| 

THE WITNESS: The purpose for that was to show we were 
only picketing McDonald Stone. We were not trying to encourag' 
other people to stop work when we had the picket on the job. 
Q (By Mr. Evans.) You were not trying to encourage any 
employees of McDonald that might be there; right? 

A We were trying to -- I think you have me confused. 

TRIAL EXAMINER: I think the union must have prepared the 
signs under the guidance of counsel. counsel for respondent 
will take the position the conduct engaged in was lawful. 

This will be argued in the brief. : 

Am I correct? 

THE WITNESS: Yes. 

TRIAL EXAMINER: You had advice? 

THE WITNESS: Yes. 
Q (By Mr. Evans.) Mr. Wallace, did eeaiigo to the premises 
of the Star Telegram jobsite in August 7? 


A’ Yes, I did. 


Q When you arrived the picket was still patrolling, was 


he not? . 
A Yes. 
| 
Q The picket did not leave until you instructed him to; 


is that right? 


A Yes. 
Q You did not instruct him to leave until you were 
satisfied the truck carrying McDonald Stone's product had left; 
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is that correct? 
A That is correct. 

MR. EVANS: No further questions. 

MR. MENAKER: No further questions subject to our motion 
which we would renew at this time. 

TRIAL EXAMINER: You are excused. 

(Witness excused.) 

MR. EVANS: We have one rebuttal witness. 

TRIAL EXAMINER: Very well. 

MR. EVANS: Framk Thomason. 
Whereupon, 

FRANK THOMASON, 
was called as a witness, by and on behalf of Counsel for the 
General Counsel, and, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 

(By Mr. Evans.) State your name and address. 

Frank Thomason. I live-at 2114 Navajo, Denton, Texas. 

By whom are you employed, Mr. Thomas? 

Citadel. 

MR. MENAKER: Mr. Examiner, I make the same motion I 


made with regard to Byrne. 


TRIAL EXAMINER: I will receive it subject to the 


limitation I placed upon the earlier testimony. 


Q (By Mr. Evans.) Was this the case ON December 27, 
JA-103 


19682? Were you employed by Citadel on that date? 


A Yes. 

Where? 

Denton, Texas. 

What construction site? 

Women's Dormatory. 

North Texas State University? 

Yes, on Maple Street. 

There has been testimony about san picketing, instructiog 
-- was there picketing on December 27, 19682 ; 

There was. 

Did you converse with any men estas picket signs? 

I did. : 

How many mehd id you talk to? 

Two. 

During your discussions with either one of these two 
men did they ask to -- strike that. : 

Where did they picket? 
A In the streets. 
Q During your conversation with these two men did either 
one of them ask to come inside the construction project 
premises? , | 
A I- | 

MR. MENAKER: Objection. Hearsay. : I do not know who 


these two men are. 
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MR. EVANS: I am referring to the men carrying the 
signs, of Laborers Local 859. 

MR. MENAKER: That has not been established. 

TRIAL EXAMINER: Can you identify any pickets? 

THE WITNESS: I don't recall their name. We had their 
name, Greenwood was one. Mr. Greenwood was one and I do 
not recall the other one. 

Q (By Mr. Evans.) And -- 

MR. EVANS: Mr. Trial Examiner, testimony was let in 
from resporident as to what Mr. Wallace told someone, identified 
the pickets, whoever happened to picket the Citadel Constructio 
jobsite. 

Therefore, I think it is just as relevant and just as 
valid evidence as to what these men actually did picket, did 
do and say. 

TRIAL EXAMINER: That is not the immediate problem. 
Let's get the pickets‘identified as well as we can. 

Do you recall whether there was a picket sign? 

THE WITNESS: Yes, there was a picket sign. 

TRIAL EXAMINER: Do you recall what the sign said? 

THE WITNESS: I -- 

MR. EVANS: Excuse me, can we use the photogzaph to 
help him refresh his recollection? 


TRIAL EXAMINER: If it will help him. 


ih (By Mr. Evans.) Mr. Thomason, were the signs the same or 
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| 


different from that which appears in this photograph, Trial 


Examiner's exhibit number 4? | 
| 


A I would not say they were exactly the same. We do have 
pictures of signs. I would not identify that as being the 


same, but it would be approximately the same. 
| 
MR. MENAKER: Mr. Trial Examiner, may I take this witness 


on voir dire at this time? 


TRIAL EXAMINER: Just a moment, if you please. 
| 
The sign or signs you saw on December 27, was there a 


signature of any picketing organization? 


THE WITNESS: There was, yes, sir. The organization 
| 
was local 859. It was against McDonald Stone Company. 


TRIAL EXAMINER: The sign said so? 


THE WITNESS: It wasn't against Citadel. 


TRIAL EXAMINER:One of the pickets was named Greenwood? 


THE WITNESS: Greenwood was one. 


TRIAL EXAMINER: Very well. 


MR. MENAKER: Just one question. 


TRIAL EXAMINER:Yes. 
MR. MENAKER: Are you sure it was local 859? Could it 


have been local 790? 


THE WITNESS: No, we did have one later local 790, but 
this one was -- 


“MR. MENAKER: No further questions. | 


Q (By Mr. Evans.) The picket sign dia have the legend on 
| 
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it, signature of Local 859? 


Q 


Right. 

Did it have any company names on it? 
McDonald Stone Company. 

Did it have any other company names on it? 
No. 


At any time during their patrolling did these men carrying 


these picket signs ask to come into the construction site? 


A 


Q 
A 
Q 
A 


Q 


No. 

Did you have any conversation with these men? 
I did. 

Tell us -- were they picketing at gates? 
Yes. 

They were? 

Yes. 

How many gates were there? 

There were four and they were picketing two. 
Which two were they picketing? 

The north gate and the south gate. 


Tell the Trial Examiner what was said by you and the 


picket at the north gate. 


MR. MENAKER: Objection to hearsay- They are still 


unidentified. I still do not know who they are. It is 


hearsay. 


TRIAL EXAMINER: Did you have any conversation with 
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Greenwood? 
THE WITNESS: I did. 
TRIAL EXAMINER: Tell us about that conversation. 
THE WITNESS: He told me Mr. Breeding has sent him up 


there and it would take an injunction to move him or it. 


MR. MENAKER: I have my objection. 

TRIAL EXAMINER:You have an exceptinri to my question if 
you wish it. i 

MR. MENAKER: Yes, I certainly do. 

TRIAL EXAMINER: You have it. 
Q (By Mr. Evans.) At the time these pickets were 
patrolling, who was in charge of the job for Citadel? 


| 
I was. 


How many employees did you have? | 
Approximately 120. 

Under -- approximately 120 men under you? 
Did these include some foremen? | 

ves. 

How many? 


Approximately six. 


MR. EVANS: Nothing further. 


| 
MR. PARKER: I have a question. 


TRIAL EXAMINER: Proceed. 


(By Mr. Parker.) Prior to the conversation you just 
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testified to that you had with Mr. Greenwood on the picketing, 
did you ever talk to Mr. Greenwood before then? 
A No. 


Q Did you ever have any conversations with Mr. Greenwood 


in your office? 


A The man came to my office and told me if I -- 

MR. EVANS: Objection, not responsive. 

TRIAL EXAMINER: The question is whether you talked 
with Mr. Greenwood in your office. 

THE WITNESS: It may not answer the question. 

TRIAL EXAMINER: If you can't answer the question don't 
try to. 

THE WITNESS: All right. 
Q (By Mr. Parker.) Did you have any conversation with 
anyone in your office? 

I did. 

Did you know who this individual was? 

No. 

At that time? 

No. 

Did you later identify who this man was? 

I did. 

Who did you identify this man as? 


Greenwood. 


How did you identify him as Greenwood, later? 
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By registration of his automobile. 


Was he the same man you talked to on the picket line? 


Right. 
Will you tell us what the conversation was in your 


office? 
| 
MR. MENAKER: I object on the basis of hearsay and a 


proper predicate has not been laid. 


TRIAL EXAMINER: I will overrule it. 


| 
THE WITNESS: He told me if I got any more of McDonald 


Stone that -- excuse me. He told me I was not going to get 
any more McDonald stone if I did not get a picket. 

| 
CROSS-EXAMINATION | 


MR. PARKER: No further questions. 


Q (By Mr. Menaker.) Tell me when this was when this 


conversation took place? | 


A The best of my recollection on that was February 10. 
What year? . 


1969. 


Yes. 


Q 
A 
Q 1969? 
A 
Q 


This would have been several months after the picketing 


| 
incident? 


A I have not reread the statement that I made. I may 
have those dates -- they are in the statement. 


| 
1 Q Then, of your own knowledge, you just don't know when 
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this conversation took place? 

It was a few days before the pickets went up. 

A few days before the pickets went up? 

Yes. 

You say you identified the man by his registration. 

Yes. 

Did you go out and look at the car plates? 

I got his car plate number and called Fort Worth license 
bureau and they gave me the man's name and one of my foremen 
went to them and they said who the man was. 

Q Wait a minute. ‘Then you yourself do not know what 

the man's name is, you only know the man you spoke to was 
a man who drove a car whose license plates were reported to 
you by someone else as being Greenwood's; is that right? 

A Right. 

MR. MENAKER: I renew my motion to strike this witness' 
testimony about the conversation. 


TRIAL EXAMINER: I deny it. 


Q (By Mr. Menaker.) Now, Mr. Thomason, when the picket 


came did he come at the same time the truck carrying McDonald’ 
stone came on the premises? 

A A few minutes later. 

Q With regard to when the truck left when aid the picket 


leave? 


A They left. 
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Right away? 


Yes. 
When the truck came in do you remenber which gate it 
in? : 
It came in the south gate. | 
That is where they threw the picket up, is that right? 
One on the south gate and one on the north gate. 
Did they unload the stone? Was the stone unloaded that 
The 27th? 
Yes? The fact is it was? 
A The best I remember it was. 
Q Even though there was a picket there the stone was 


unloaded? 
| 


Q You didn't see any of the pickets approach anybody 
else and say to them anything about coming off the job? 
A They didn't say anything. 

Q No conversation? 

A Right. 

Q The conversation you had with this man you have 
identified, on that occasion, was a conversation you started, 
isn't it? | 
A Right. 


} Q You walked up to him, he did not approach you? 
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A Right. 

Q Isn't it true your company had prior to that time 
received a letter saying there would be some picketing going 
on in connection with McDonald stone? 

A We had a form that was presented. 

Q I hand you what has been marked Trial Examiner's 
exhibit number 2 and ask you if your company did not get a 
letter that was identical and the same except the name was 
McDonald instead of Byrne? Citadel instead of Byrne?> 

A If the company got one I don't know anything about it. 
Q Then iyou really don't know if of your own knowledge, 
whether anybody asked for permission to come on the premises 


or not? 


A Well, they did not ask me. 
Q You did not give them permission to come any closer to 
that truck than they got, did you? 
A I did not. 

Did anybody hand you a form on the day in question? 

I beg your pardon. 

Did anybody hand you a form like that on the day in 
question, on December 27, sir? 


A No. 


Q Now, you commented that Mr. Greenwood said something 


about Breeding sent him up there and it would take an 


injunction to move him? 
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He did. 


The fact is he moved voluntarily as soon as the truck 


He did. 
MR. MENAKER: Nothing further. 


MR. EVANS: Just one question. 


REDIRECT EXAMINATION 
Q. (By Mr. Evans.) How many employees ceased work when the 


picket went up? 


A There were approximately 60. 
Q Were any of these McDonald employees? 


There were no McDonald employees on the job. 
EVANS: No further questions. | 
MENAKER: Nothing further. 


Q the Trial Examiner.) Did the stone arrive in a 
McConald truck? 


A No, sir. 
rQ Or vehicle? 
No. | 
TRIAL EXAMINER: No further questions. 
REDIRECT EXAMINATION 
(By Mr. Evans.) Whose truck did it arrive on? 


Ben Loper from Lubbock, Texas. 
| 


Who hired Loper? 


I did. 


MR. MENAKER: Mr. Examiner, we have a stipulation in the 
transcript before you covering that. Are you seeking to 
go behind the stipulation? 

MR. EVANS: No. I thought I would complete the question 
there. I did not want to leave it hanging like that. 

{TRIAL EXAMINER: I think I started this. 

MR. EVANS: Nothing further. 

TRIAL EXAMINER: That is all. 

(Witness excused.) 

TRIAL EXAMINER: Is that all? 

MR. EVANS: General Counsel has nothing further. 

TRIAL EXAMINER: Are we ready to turn to the exhibits? 

I declined to rule on the motion, concerning exhibits 
1(a), 1b) and 1(c) and 1(d). 

There is no problem about Trial Examiner's 1 through 4. 
There is no objection of any connsel to the receipt of those 
exhibits. 

I hear none. I will receive them. 

I believe we can dispense with duplicates because 
duplicates go to the Regional Office. I think the Regional 
Office already has duplicates of the documents which have 


been marked Trial Examiner's 1 through 4. 


Subject to the objection made by counsel for the 


respondent, subject to reconsideration by the Examiner of 


his motion, in the light of briefs to be filed with me, and 
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in the light of the results of my independent research, I 


will receive in evidence the remainder of the exhibit. But 


I want to afford counsel for respondent’ an opportunity now 


to object to the receipt of General Counsel's 2, 3 and 4 if 


he so desires. 


MR. MENAKER: I do not object to 2 and 3. I do object 


to four on the grounds there is no authority within the 
Rules and Regulations and no prescedent within the courts 


for the unilateral setting aside of the agreements shown by 


2 and 2 and 3. 
TRIAL EXAMINER: I will give reconsideration. 
I will receive General Counsel's exhibit 1, 2, 3 and 


4 in their entirety. 


(The documents heretofore marked 
General Counsel's exhibit 1(a) throug} 
1(d) for identification were acer ae 


in evidence.) 


MR. EVANS: Mr. Trial Examiner, may I substitute copies 


for the Trial Examiner's exhibits 2, 3 and 4 so I may return 


the originals to the District Court. I have photostatic 
copies. i 

TRIAL EXAMINER: Yes. 

It seems to me we can dispense with duplicates of all 


of General Counsel's exhibits. Duplicates already appear in 


the Regional Office file. 


I will fix Wednesday, May 14, 1969 as the date for the 


submission of briefs, or proposed findings or conclusions. 
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They will at that time be addressed to me care of 
Mr. George Bokat, Chief Trial Examiner, National Labor 
Relations Board, Washington, D. C. 20570. 

I do not understand there will be occasion for any 
counsel to ask for an extension of time, but if you should 


need one, I will point out a request for an extension of 


time must be made at least three days in advance of May 


14, 1969 and notice of such request to opposing counsel. 

You gentlemen are all experienced before the Board so 
I will not read the closing statement that relates to 
procedure. 

MR. EVANS: I will waive it. 

MR. MENAKER: I will waive it. 

TRIAL EXAMINER: Is there anything else before we close 
the hearing? 

I hear nothing. 

The hearing is closed. 

(Whereupon, the hearing in the above-entitled matter 


was closed at 1:30 o'clock p.m.) 
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Dalies, Texas 

Harch 34, L909 
QHE COURT: Ali xaght, Ar. Nica. 
HR. Rama: If it please the Court, I would like to 
; dntroduce Mr. David Svuns of our stall, and he wiil interro= 
i gate the witnesses, and XI will ask hin to proceed, iz it as 
agreeable with the Court. 

QBS COUNT: F731 xvight, he has been adwicted to tha 

| Worthescn District of Texas? 


MR. EVANS: ZI am a member of the State sar, Your 


TEE COURT: Well, you had better introduce hia, 
then, so he can be admitted to practice before the Northern 
District of Texas. 

MR. REEA: All right, Your Sonor, I will do that. 
< do want to recomend aim for acuission to this court to. 
practice in the Northern District of Texas. He is a member of 


the Texas war, a graduate of Texas University, and I Soe 


| 
hin azn co Chaxacter, for admission to this court. | 


am COURT: All right, will you hold up your righ 
hand aad repeat after me — 
MR. MENAKER: Your Honor, excuze me, I have two 
moxe tuat i would like to introduce too. 
Gar COURT: You do -= all right. Suppose you 
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1 introduce thea at the same time. 
| 

MR. HOSAKER: Your Honor, I would like to intro- | 

| | 

3 duce to the Court Mx. James C- Barber, who has just joined our: 


: | ‘ 
4 \Yixrm. Mx. Barber is a 1965 graduate of the University of 


\ 
| 
| 
\ 


§ Texas, anc he has just completed three years in the Judge 

avocaters General's Corps in the United states Navy, and I 0) 
youcn for his character and I think he will make a valuable i 
addition to this court. 
| I would aiso like to introduce Mr. Joseph Parker, , 
who is one of my opponents in this case, but wno has also Bee 
‘admitted to practice before the Supreme court ef this state. 


and whom I know to be a very fine and adequate lawyer, and 


13 i whose admittance to this court I do recommend. 
14 


WHE COURT: Will you all hold up your right hand 


ao and repeat after me, please. 


ie (at this time, the Court administered the oath to 
17 attorneys Evans, Barber, and Parker.) 


18 THE COURT: Who is going to explain the case very 
19 briefly at this tine? : 
20 MR. RHEA: Your Honor, I think Me. Evans will take 
21) over at this time and I will supplement later at one point or 
22 | another. co : 

gHE COURT: All xight- | 

MR. EVANS: Would Your Honor Like to hear an 


opening statement? Or, shall we go into the stipulations? 
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gmc COURT: No, I would like for you to make a 

2 very short opening statenent. and Mr. Menaxer to do the sac. | 

3 | MR. EVANS: Youx Honor, this is the case of past 

4 | secondary activity and threatened future secondary activity. 
In August of 1963 the Union threatened to picket the const ruc- 
tion site of the Star Telegraa Building in Fort worth, Texas, 
where Thos. S. Byrne was engaged as the general contractoz. 
The president of Thos. S- Byrne was informed that if he pur- 
chased McDonald stone, that the premises would be pickated. 
That was August 6, 1968. On August 7, the preaises were 
picketed after an indepondéent hauler brought the stone, 
McDonald stone, to the premises of the Star Telegraa construc- 
tion site. 

’ Oa Deceuber 27, 1963, after McDonald stone was - 

delivered to the construction site at North Zexas State Uni- 
versity at Denton, Texas, 2@ picket went up. This stone had 


been delivereé again by an independent contract hauler. 


The most recent case before the Court and the 


threatened future activity is as follows. On March 3, 1969, 


Respondent=-Union stationed an agent or one os its agents at 
the preaises of the Dallas telephone construction building 
gite nere in Dallas, and on March 12, 1969, Respondent's 
agent, Mr. Re Pp. Vinal ,informed the president of D. Brown 
Masonry, Ince, Mre Dewitt Brown, that if McDonald stones were 


brought on the premises, that there would be picketing of any 


ODELL OLIVER 
Us &. OIBTRIGT COURT REPORTER 


- 9. 
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| 
2| The agent of Respondent had been informed that an 


| : 
3 | independent contract hauler was coing to deliver the stone to 


! 
| 
! 
i 
I. 
‘ 
{ 
' 


the job site and that no McDonald employees or equipment would 


be coming on the job site. The same is true of the Star 


| 
| 
|@elegram job site referred to previously in August, 19638, and | 
the pickets at the North Texas State University construction : 
site in Denton were also informed that no Netonald employea | 
ox equipment. were on the job site. | | 
Therefore, Your Honor, we have before us a case a 
past activity of following the product, no matter whether or | 
not employees of the primary employer, vicDonald, were on the 


job site or not and picketing, and we have before the Court 


threatened picketing, if McDonald stone is brought to the | | 


premises of the Dallas Telephone construction site. 

THE COURT: All richt, Mr. Menaker. 

MR. MENAKER: If the Court piers! with regard to | 
the two earlier matters, the Byrne matter and the Citadel 
matter, we respectfully take the position that the Court sho 
strike that from the pleadings. ‘These incidents dig occur. 

We point out to the Court that pursuant. to the 
rules and regulations of the National Labor Relations Board, 
a Settianent Agreement was entered into between this Local . 
Union, the charging party. and the Respondent Director, and 
pursuant to that Settlement Agreement we did not acknowledge 
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: that we had sotaees ‘any law, but we did in the interest of 
settlement post notices to take other affirmative action as 
lax part of the Settlenent Agreement. 
We have not violated that Settlement Agreement ana 
‘ there has not been any picketing against either Byrne or 
Citadel in connection with their dealings with McDonald Stone 


and therefore we do not believe that under the statutes or 


| 
| 
| 
| 
| 
under the rules and regulations of the National Labor netacsor? 
| 


| Board that the Regional Director has authority to set that 
aside. . 

Notwithstanding that, the third matter, the mattex 
of the D. Brown Masonry Corporation is, I think, before the 
i Court properly, and it is our position that we have not at 
| this time picketed. Although, I tell the Court and I am not 
attempting to evade it, that we have made statements and it i 
our intention, subject to any lawful Order of this Court that 
it is our desire to picket the product of McDonald Stone - 
Products Company, with whom we had a primary Gispute and have 
been in a primary labor dispute’ since approximately July of 
1963. . 

It is our contention that anywhere that product 
goes and it is identifiable as such, that we do desire to. 
picket either the personnel or the product as such. We do 
intend, and I think our evidence wild be clear, we do not 
intend to picket any job site as such, but the product — 
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1 while it is on a truck and identifiable as the product of 


al 
~ 


3 


McDonald Stone -=- is what we seek to be able to do. We say it) 
is a primary picket that is lawful, and in the alternative, 
that it does meet the requirements of publicity picketing, 


and in this particular case depending upon the facts as they | 


come out in the hearing, it may well be that the D. Brown 
| 
Masonry Company has made themselves an ally of McDonald Stone.! 
| | 
That is subject to the proof, but because of the shortness of | 
| 


time and inability of discovery, I have not as yet been able . 
to determine whether I have a valid defense on that point sites 

THE COURT: Now, would you like to state what your 
stipulations are? | 

MR. EVANS: Yes, Ma’am. 

Petitioner proposes the stipulation that Thos. S 
Byrne, Inc., is a Texas corporation maintaining its offices 
Fort Worth, Texas, and purchases goods valued in excess of 
$50,000 from states of the United States other than the state 


of Texas. 


THS COURT: I think. you micht go ahead and state 
all of your proposed stipulations and Mr. Menaker can then 
state whether he agrees or disagrees with then. 

Mn EVANS: Yes, Ma°am. : 

Second -— The Petitioner proposes the stipulation 
that Citadel Construction Company, Inc., is a Texas corporatiga 


maintaining. ite principal office and place of business in San 
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1 | Marcos. Texas, and that said corporation purchases and sells 


2 $50,000 worth of geods and materials to and from states of the’ 


‘<mited States other than the state of Texas. 


| 
5|business as McDonald Brothers Cast Stone Co., is a division 


4 | - gtipulation No. 3 -=- That Acne Brick Company, doing 
i 
! 
| 
i 


6! of the Fort Worth corporation, a corporation incorporated in 


7 | the state of Texas, maintaining its principal office and piace 
8| of business in Fort Worth, Texas? and in the Beration of its | 
oeainoss Acuwe purchases and sells $50,600 worth of goods and 
| materials across the state line of Texas. 


Stipulation No. 4 —- That Southwestern Bell Tele- 


| phone Company maintains its principal office and place of 

| business in St. Louis, Missouri, and various other offices 
throughout the United States, where it is engaged in the busi 
ness of transmitting and receiving local and long distance , 


telephone messages; and that Heager Construction Company is a 


Texas corporation that purchases $50,000 worth of goods from 


outside the state of Texas. 


These are all of my. commerce stipulations. 
MR. MEXAKER: Your Honor, with regare to jurisdi 
21! ¢ion, we have no personal knowledge, however, if Mr. Evans 
will state as an officer of the Court that he is satisfied — 
after investigation that they are true, we will not require 
any proofs of those matters. 
‘MR. EVANS: Yes, Your Honor, we have affidavits 
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2 the facts which I've just recited to the Court. 
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our files from principals of all these corporations reflecting 
| 


| i 
THE COURT: All right -- Then, they are stipulated 


are they not, as I understand? 


MR. MENAKER: Yes, Ma'am. | 
MR. EVANS: The Petitioner proposes the stipula- 
tion that Respondent has picketed at McDonald’ s plants at 2321 


West 7th and 3501 Fairview in Fort Worth, Texas, since on or 


about July 1, 1968. | 


MR. MENAKER: McDonald stone — so stipulate. 


MR. EVANS: We will propose the stipulation that 
| 
Mr. Re Pe. (Bud) Vinall and Mr. John Wallace are agents of 
Respondent within the meaning of Section 213 of the Act. 


MR. MENAKER: We so stipulate. 


MR. EVANS: ZI believe these are all the stipula- 
| 


tions I propose at this time, Your Honor. 


| THE court: All right, do you wish to propose any 

further stipulations, Mr. Menaker? | 
MR. MENAXER: Mr. Evans, would you be kind enough 
to put the Settlenent Agreements into evidence, and by stipu- 
lation that they were entered into and that there had been no 
picketing since the entering of those two agreements =-- agains 
Byrne and Citadel? | 


MR. EVANS: Yes- 


MR. MENAKER: Your Honor, 2 propose to offer into 
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1 | evidence two Scttlement Agreements entercd into between the 
2 | 


2| Respondent, the Petitioner and the appropriate euployer, and 


‘that since the entry of such Settlement Agreemzents, that thera 


‘ 
| has been no picketing; and the Settlement Agreements as to 
| I! 


| those two named employers, the agreements have been observed 
| in all things. 
| 
(Instruments marked by the reporter as Petitioner's 
Exhibits Nos. l and 2, for idontification.) \ 
THE COURT: Will you agree to the stipulation? 
MR. EVANS: We so stipulate, Your Eonor. 

MR. MENAKER: We further propose to stipulate BES 


we have had a primary labor dispute with McDonald Stone at a 


subsequent tincs. 
MR. EVANS: So stipulated. 


MR. MENAKER: GZhat’s all I have at this time, Your 


| 


@HE COURT: All right, what witnesses do you wish 


to call? 

MR. EVANS: We have four witnesses, Your Honor, 
Mx. D. Brown, the president of D. Brown Masonry Corporation; 
his foreman; the president of Thos. S. Byrne, Mr. Janes 
Patterson; and the job saperinventent of Citadel Construction 
Company, the one referred to at North Texas State, and his 
name is Frank Thompson. . 

THE COURT: Will those persons please stand up and 
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1 |be sworn, and hoic up your cight hand. 
' 

2 | (At this time, the oath was administered by the 
| Deputy Court Clerk to the witnesses heretoxore 

3 named.) 

THE COURT: Whom do you wish? 


MR. EVANS: We would cali Mr. D. Grown, Your TIONOT & 


C. DEXET? DROWN, JR, | 


the witness hereinbefore named, having been sworn to testify 


to the truth, the whole truth, and nothing but the truth, testi- 


| ‘ 
‘ 


fied onhis oath as follows: 


DIRECT EXAMINATION 
BY MR. EVANS: i 
Q State your name and address, mreasee 
A OD. Brown or C. Dewitt Brown, Jr, Post Office Box 
28335 or 12411 Shilo Road, Dallas, Texas. : 
Q By whom are you employed, Mr. brown? 


D. Brown Masonry, Incorporated. 


What is your position with D. Brown Masonry, Incor=- 


President and owner. 


Wrat business is that company in? | 
Masonry construction. 


Waat part of the Southwestern Sell! Telephone Toll 
Building does D. Brown Masonry, Inc. have? | 
A All of the masonry construction portioa, which ee 


pre-cast exposed aggregate panels, limestone, brick, block, 
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and all other facets of that. 
Q Who is your construction contract with? 
Henger Construction Company. 


What is the dollar volume of your contract with 


$966,404. 
Who is your principal supplier of pre-cast store 
paneling? 

A McDonald Brothers Cast Stone Company. 

Q What is the value of that contract? 

A $115,000. 

Q Did you have a conversation with Mr. R. P. (Suc) 
Vinall on or about March 12, 1969? 

A I did. 

Q | Will you tell the Court wnat was said during that 
telephone conversation? 

A I told Mr. Vinall that I was about xseady to have : 
stone delivered on the above subject job, that I was buying 
the stone £.0-b. McDonald's plant; I asked him iz he was going 
to picket me, and he stated, "Yes"; that he was going to picke 
the stone whenever and wherever the opportunity presented ite 
self. 

Q' Was there any further perention at that tine? 

A Yes, he said that he was -- I told hin that under 
those circumstances that I was going to take whatever action 
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| 
| 
my client, and I was talking about Southwestera Bell Telephons 


i 
| 
Company and Henger Construction Company, in getting tie stone 


| 
| 


that was available to me under the law to protect myself and 


on the job and getting the job sone, and he said, “I under=- 
stand you have to do what you have to do and I have to do what, 
I have to do.” | : 
Q Can you remember anything else that was said during 
that conversation at this time? Did you advise him of aay 


action you had taken ¢cheretotore? 


| 
| 
| 
| 


A tI told him that I had made arrangenents to have <= to 
buy the stone f.o.b. McDonald Brothers’ plant and that I would 
have an independent contract hauler pick this material 
haul it to the job site. : 

MR. EVANS: No further momiain. 
. CROSS EXAMISATION 
BY MR. MENAKER: ! 

Q Mr. Brown, let's put this in arenace vee if we may 
who initiated the conversation, did you call or did he call? 

A I called hin. | 

Q. And you were requesting of hin information, he was 
not coming at you and leaning on you to say, “This is what I 
am going to do, whether you like it or not"? 

A hat’s right — we had had a man there who said that 
he was on the job to picket the stone == 

Q Now, just a moment, let’s not talk about what somcboc 

SOELL OLIVER : 
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conversation you had, Mr. Brown. 

A All right. 

Q The point is — you initiated the conversation and 
he was responding to your questions, is that right? 

A That's right. 

Q:' Is it not correct, Mr. Brown, for me to say that 
generally speaking that you and this particular Local Union 
have a good relationship? 

A Yes. 


Q So for you to have a conversation to discuss a problea 


was not in itself unusual in any way? 
Phat’s right. 
Now, have you had stone delivered out there from 
Stone out to that job site in the last week? 
Yes. 
Who brought the stone, please? 
ITs. 
I?S, and who hired ITS? 
I did. 


And can you tell me how many times you have hired an 


independent carrier to haul McDonald Stone products to your 


joo sites this year? 
A One tine. 


Q That was last week? 
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The normal procedure, is it not, Sor you to buy stona 
£row McDonald Stone Company is for them to éeliver is to the 
job site, is that right? : 

A That’s right. 

Q And I take it that you have had a rather substantial 
business relationship, with McDonald Stone in, say, the last 
year? 

A That's right. 

Q@ can you give me some estimate of the volume of busi- 


| | 
ness you have had with McDonald Stone in the last year? 


A I could only guess. 


| 
Q Well, I don't want you to guess -~ I understand you 
are not going to be right close at it, but! would it be sone- 


thing like $250,000 or $500,000, or as close as you can sive 


it to us? 


A Well, like I say, without checking my recoxds — this 
i | 


is purely speculation -—- but I would say $250, 000 would be 
realistic. , 
Q@ Would that be in one order or would that be in many 
orders spread over the last twelve months? 
A It would be in several orders. : 
Q And in every other instance the taterial was bought 
and delivered to your job site by McDonald Stone, is that right? 
A That's right. 


ODELL OLIVER 
u. @. OrBTAICT COURT atroarca i 


a RVAY 
re Ja-134 
oa 


‘eae 
KAS 


Q McDonald Stone does have its own trucks and does 
normally make deliveries. 


A Yes. 


where special arrangenents were to be made, as that right? 


A That's right. 


ae 
Q And this particular situation was an isolated snstance 


Q Do you normally hire trucks to bring goods to your 
job site for other products other than McDonald stone? 

A OQaly on occasion. 

Q You yourself don't run any trucks, and I'm talking 
about <= I understand you may have a pickup or something like 


that to bring the tools and things like that, but in terms of 


bringing products, you are using in construction, do you 
normally run trucks? 


Yes. 


Do you normally use them in connection with McDonald 


No. 
Now, did you get an allowance from McDonald Stone 
for the delivery? 

- A. I told the McDonald Stone Company that I was going to 
buy the material f.o.b. their plant, less my delivery costs” 
due to the fact that this was a job that Southwestern Bell» 
Telephone had no <= this was over a dispute that was not 
between myself or Southwestern Bell, and I did not want to tie 
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up Southwestern o.v1s'S facilities -- they haw carly warning 
aerial systems that go through there; they have the tele- 


| 
| 


metering water system; all the FAA navigational systens; tnacy 


have communications to SAC bases; they have many govexament 


communications that go through there and I felt that 2 could | 


not afford to subject thea to any labor Gisputes, and on the 


other hand I did have a contract to perfor, and I had to exe= 


cute the work on this job so as not to delay construction. 


; : | 
Q Mr. Brown, what I'm trying to get at — 15 there anys 


thing else you want to say about that -- I don't want to cut 


you off. 


A No, that’s all. 


Q What I'm trying to get at is that what you did <= you 


ended up paying exactly the same net price that you pay for. 


McDonald stone that is normally put on the job site by McDonald, 


except that you made an arrangenent in this case that you woul 


substitute yourself for the delivery agent and make an arrang: 
: 


ment for an independent carrier, and deduct that from what yo 
would normally pay when they make delivery -— is the question 
clear? ; | 
A Well, the ny thing that bothers me —~- I told then 
that I would pick it up f.o.b. their plant, and that the cost 
to me would be less my delivery costs. | 
Q So that the actual net cost to you would be the same? 
A I didn't ask him -- I told then this. 
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“MR. MENAKER: I have nothing further, Your Honor. 

MR. EVANS: No further questions, Your conor. 

THR COURT: All right, you may step Cown. 

(At this time, the witness Brown was excused from the 
witness stand as stated.) 

MR. EVANS: We call mr. Lawrence C. Drake. 

LAWRENCE C. DRAKE, 
© the witness heretofore named, having been sworn to testify to 


the truth, the whole truth, and aothing but the truth, testi- 


fied on his oath as follows: 


DIRECT EXAMINATION 
BY MR. EVANS: 


State your name and address, please, Mr. Drake. 
Lawrence Drake, 2428 inadale, Dallas, Texas. 
By whom are you employed, Mr. Drake? 

D. Brown Masonry Corporation. 

And what position? 

Masonry foreman. 


yWhere? 


Dallas Toll Building. 


Have you seen or observed a member of the Respondent 


Union about the premises of that building during the last 
month? 
A Yes.- 


Q' When is the first time you saw hin? 
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And did you speak to him on that day? 


Yes, Sir. 
Do you know his name? 
I believe it's Mullins. 


What was said between you and Mullins? 


THE COURT: Mr. Menaker, I think that you have aera 
stated that you do intend — the Union does intend to 
picket and apparently that is what the purpose of this 
witness is. | | 

MR. MENAKER: Your Eonor, I believe I could probably | 
stipulate the facts that I believe this man is going to 


testify. 


THE COURT: Yes, I think you can, too, from what you 


said in the library. 


MR. MENAKER: Shall I propose 2 stipulation? 

THE COURT: Yes. a 

MR. MENAKER: I propose to stipulate that there was 
‘a member of our Union at the job site who did not picket at 
any time, but who had in his possession signs which he would 
have used to picket, had a truck loaded with “cDonald stone 
appeared. If the truck had been a MeDonalé Stone truck driv 
by an employee, he would have picketed with the sign talking 
about the employees being on strike; baa the truck been an 
independent carrier, he would have picketed with a sigan sayin 
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any tine when the txuck wags not on the premises; that he would 


-- protesting tu peoduct; that he would nov ve picketed at 


have put up a sign only when the truck came and take it down 


| 
| 
=| 


immediately upon the truck leaving; and that in fact there wa 
no picketing out there. 

MR. EVANS: ‘Your Honor, we can join in the stipula- 
tion, subject to testinony as to <—— we would like to ask Mr. 
Drake about the wording on the picket sign which ne saw that 
this agent Respondent had with hin. 

TBE COURT: All sight. 


Q (By Mc. Rvans) Mr. Drake, wnat did the picket signa 


say that you saw that Mr. Mullins had? 

A. On the top it said, *“weDonald Stone Products” or 
"McDonald Stone Company” -~ <r don't remember which, and TE 
that it said, “UIFAIR,” and it said, “McDonald does not have 
a contract with Local 859,” and it said, “TSIS PICKET IS 
ae FOR OR INTENDED FOR, McDONALD EMPLOYEES ONLY.” 

Q Did you see any other signs than that one? 

A No, Sir. 

MR. EVANS: No further questions. 
CROSS EXAMINATION 
BY MR. MENAKER:3 

Q I take it you don’t know whether he had more than on 
sign in his possession or not? 

A. I don't know where he would hide it in a station 
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Q Bow about if one sign was on top of another, would 

you be able to sea if one was — what was on the front of eaca 


sign? 


R= I picked the particular sign up. 
Q There in the station wagon and examined it? 
I was sitting in the station wagon. 
MR. MENAKER: I have nothing further. 


MR. EVANS: IX have no further questions. 
MR. MENAKER: Your Uonor, I believe I do have just 


one more question. | 


RECROSS EXAMINATION | 


BY MR. MENAKER: 


Q Wc. Drake, did any picketing actually take place out 


there at any tina? 


A Not that I saw. 


MR. MENAKER: I have nothing further. 

THE COURT: All right, you may step down. 
(At this time, the witness Drake was 
excused from the witness stand as stated. 


MR. EVANS: Petitioner calls Mr. James N. Patterson 


JAMES N. PATTERSON, JR.. 
the witness heretofore named, having been sworn to testify th 
truth, the whole truth, and nothing but the truth, testified 


on his oath as follows: 
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EVANS 3 
State your name and address, please, Mr. Patterson. 


James N. Patterson, Jr-, 1724 Azteca, Fort worth, 


By whom are you employed? 

Thos. S. Byrne, Incorporated. 

MR. MENAKER: Your Honor, at this time I will object 
to any testimony by this witness in connection with the Byrne 
charge, it being my position it is not properly before this 


Court, having been settled and therefore they may not reopen. 
THE COURT: What is your position on that? 


MR. EVANS: Our position is that there is a clear 
ruling by the Supreme Court of the United States - it is the 
Wallace Corporation, 323 U. Se. — 

FBE COURT: You just tell me what your position is. 

MR. EVANS: Our position is that the Regional Direct 
sis have the authority to sot azide this written Settlement 
poceoments that the Settlement Agrecnent provided that the 
Respondent would not xepeat the conduct which it had engaged 
in in the Thos. S. Byrne and the Citadel Construction Company 
case, and that these cases have been xreopened because Respond 
has threatened to aoe in that activity in the case you hav 
just heard. 3 


THE CouRT: We will hear the evidence and you can 
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submit your authorities later. | 
MR. NESAKER: All right, Your Honore : 


Q (By Mc. Evans) What is your position with Those S- 


Byrne, please? i 


A I am president of the company. 
Q What business is Thos. S. Byrne in? 


A We are genoral contractors, doing pbuilding construc= 


tion work . | 
Q What part in the Star Telegram puilains construction 


does Thos. S.~ Byrne have? 
A We are the general contractor. 


Q Was this the case on August 6, 19687 
A Right. | 
(Instrument marked by = xeporter as - 


Petitioner’s Exhibit Boe , for identi- 
fication.) 


Q . (By Mr. Evans) M- patterson, I hand you this docu=- 


ment which has been marked as Petitioner ’s 


paibit No. 3 and 


ask you if you can identify it? : 


aA Yes, this is a letter that I received from the 
Laborers* Local Union on August 6, -1968- 
@ Do you know what Local? | 
a A It saye "Laborers" Local Union Ho. 3 359." 
‘wR. EVANS: Mr. Menaker, will you stipulate that Mr. 


J. Me Breeding is an agent of the nesyondent? 


MR. MEARE Yes, I sure will. 


ODELL OLIVER 
U. B. OIBTRIGT COURT ateoarsa 
i wee fe 


sae [Se > 


na 


! 


THE COURT: I don’t think the court reporter heard 
your stipulation. 

MR. EVANS: The Petitioner proposes the stipulation 
that Mr. Jim Breeding is an agent of Respondent under Section 
2(13) of the Act. 

THE COURT: Do you agree to that? 

MR. MENAKER:, I so stipulate. Has that been offered 
yet? x 

MR. EVANS: We are about to offer it. 

We offer this document into erizenees 

MR. MENAKER: Your Honor, only for the purposes of 
preserving my position, I cbject to it as being irrelevant and 
immaterial. 

HE COURT: I'll overrule the objection. 

Q (By Mr. Evans) Had Thos. S. Byrne Construction Com 
pany been using McDonald products at the Star Telegram Buildin 
at the tima you received that letter? 


A Yes, Sir. 
Q (On that day, August 6, 1968, did you have @ conversa=- 


tion with Mr. John wallace of the Laborers’ Local 859? 


a Yes. 


Q Will you tell the Court what was said during that 


telephone conversation? 
A Well, about 12:00 on August 6, I called Mr. John 


wallace and when I got him, he said he was just about to eall 
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shoot, ana tell me what you got 


said, "so cnead <= 


2 on your mind.” He said he knew that we had our. truck at 
3 | McDonald's plant to pick up some stone. actually. it wasn‘ 

ill sexroggins’ ‘truck as our 
and it is very common that 


4\our truck. He was referring to B 


5\truck. He does all our hauling, 


someone refers to jt as our truck, and I agreed with him that | 


that was ease that we were there to pick up sons stone, and | 


XN oO 


8 ihe said that ‘if we brougnt that stone on the job that they } 
| 


9 | | would put a picket on it, and sot started trying to get & hin 
10| not to put a picket on. 7 told him that we nad had good 


| 
1l| relations with the Laborers’ all these years apd so forth and | 
ome 


12 | SO on and appealed to him on the basis of out good relations 


13 | not to put a picket on, andé that didn't do any good, and so x 


him on the basis that his letter which I had 


14 appealed to 


15 | -eceived that morning, said that their whole purpose was to 


a6 eee McDonald's employees. and that eDonals"s euployecs 


a would not be on the job site and McDonald's equipment would 


he shouldn't picket us, 


8 
- not be on the job site, and therefore, 
1d sub- 


19 lana he said that he had been advised that uodonald wou 


20 | contract his hauling and he wasn't falling for any cheap trick 


and XI told hia that that was absolutely not true, 
that mos. S$. Byxne had; 


21 | like that, 


22|\that I had arranged for this hauling. 


23\ that. it was an independent trucking contractor, Mx. Bill 


24| scroggins; and that he had been seat to ncponald's yard to 


pick up the stones and that didn't seem to do any good; so th 
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I appealed to aim on the basis that we only needed three ee 
of stone that days and that that would finish out our day. Wa 
had the crane and cquipment and men and co forth there waiting 
on it. 60 he finally agreed that if all we were going to do 
was bring three pieces of stone on the job, that he wouldn't 
put a picket on at that time. He did say that if we brought 
in any more stone than three, and he specifically said if we 
brought on four or five pieces .of stone that he would know 
about it because he had a man in an automobile watching, and 
i£ we brought on any more than threo pieces he would put a 
picket on the job. 

Now, that is about the end of the conversation. We 
didn't make any agreoment on anything other than just that on 
trip. 

Q At the time of this conversation with Mr. Wallace, 
what arrangements had deen made for the delivery of the stone 


to the Star Telegram job site? 
A Well, after we got this letter from the Laborers in 


the morning, I made arrangements with our trucking contractor, 
Mx. Scroggins, to go to the McDonald plant and pick up the 
etone. 


(Instrument marked by the reporter as Petitioner’s 
‘Bchibit No. 4, for identification.) 


MR. MESAKER: I assume I have a continuing objection 


Your Honor? 
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THC COURT: Yes, you may. 

Q (By Mr. Evans) I hand you this Peet which is 
marked as Petitioner's Exhibit No. 4 and ask you if you can 
identify it, please? | 

A Yes, this is a telegram that we pens to the Laborers’! 
Local Union 859 advising them that we were going to pick up 
the stone from McDonald's plant; that we were buying it f.0.b.| 
their plant; enakcnaciicokecacition employee of McDonald would 
be ongaged in the aativecy: | 

MR. EVANS: We offer Petitioner's mhibit No. 4 into 
evidence. i 

MR. MENAKER: Subject to the same objection, Your 
Honors. 


THE COURT: All right. 


Q (By Me. Bvans) sxcuse me, Mr. Patterson, I noticed 


that this telegram has “August 5" typed in and "August 6" 
written in over it. Can you explain that to the Court, please? 


A That’s just one of those arrors that happened in an 
office. The note I gave the girl dida‘’t have a date on it, 
and I guess she was just a day off, s0 she just typed it in. 

MR. EVANS: will you agree to the Ausust 6 date? 
MR. MENAKER: I's) not leveling any technical objactio, 


to that. 


Q (By Me. Evans) wr. Patterson, will you describe for 


the Court the events of the following morning of August 7, 
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1968? 
A On August 7 -- I almost nead to say a word about 
August 6 before I go to August 7. 
TUE COURT: What is the purpose of this testimony? 
MR. EVANS: The purpose of the next question -- of 
this question -- is to reveal what happened -= the picketing 
that occurred on the next day, and a conversation batween Mr. 
Patterson and Mr. Wallace. 
TRE COURT: All risht, go ahead. 
A (Continuing) I arrived at the job at 8:05 in the 


morning on August 7 and when I got there, there was a picket 


on the job by the job entrance, and the men were not working. 
Tney were standing around outside the job area on a barricade 
and on the steps and so forth, and as I came from the parking 
lot to the job, I heard the men talking about leaving the joo, 
so I asked them to stay, that I was hoping we would get that 


picket off pratty quick. 
So, wnen I got up in the job office, I issued instru 


tions for the truck, which was Mr. Scroggins’ truck -- he was 


Going the hauling -- I arranged for Mr. Scroggins’ truck to 
leave the job with the stone on it, and as his truck was 
leaving, I picked up the phone and called for John Wallace and 
I got him and told nim that we were removing the truck, and 
actually -= well, I told him that the truck actually was gone 
at that time -= by the time I got him on the phone, the truck 
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was gone; and I told hin that since we had renjoved the truck 


with the stone on it, would he now remove the picket, and he 


said he would, that he was out at 28th pee and he would be 


there in ten minutes; and about ten minutes later, he drove 
up and stopped the car by the picket and they ‘apparently ex~ 


changed a few words, ané the picket left and was gone by about 


8345. 


, 


Q How many employees ceased work durin this picketing? 
id 


A Approximately 60. 


Q Who were they employed by? 


A About 40 of thom were employed by Thos. S. Byrne and 


about 20 by General Engineering. | 
(Instrument marked by the reporter as 


Petitioner's Exhibit Boe; 5, for identi- 
fication.) 


THE COURT: I Gon't understand, Nr. shea, why you are 
bringing up these two cases when a settlement was entered into. 

MR. RHEFA: The settlement, if the court please, was 
entered into, but the partics particularly the Union, has 
violated that settlement, and it is our consistent practice 
where they have violated by similar conduct at a later time, 
to withdraw the settlement, set it aside and proceed on that, 
if there is a current violation to proceed with. 

THE COURT: You are saying, then, that their action 


with regard to the sell Telephone is a violation of their 
agreement, is that what you are saying? : 
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MR. REEA: That is correct == the Wallace case == 


that we will be glad to present -=- 

THE COURT: I don't see why you need all this testi- 
imony. The settlements have been entered into, and if you are 
right with regard to your contention, then you can open it up | 
again. 

MR. RHEAs Well, that is what we are doing. 


THE COURT: Well, there is no use in having this man 


testify. 

MR. RHEA: Well, this is a part of the case —— just 
like the Southwestern Bell building is. At this point, all 
three cases are being presented to this Court to show viola- 


tions, to show the pattern of conduct. 
THE COURT: All right. 


MR. MENAKER: Perhaps.I can help, Your Honor. 
In the event the Court sees -—= agrees that these two 


cases are properly before the Court and that they are the ‘same 


case as the Bell case, then we would agree that it would apply 
and there is no question but that on two occasions there was 
a picket — one for Byrne and one for Citadel, and we don't 


question that, Your Honor, and I will do what I can -— I will 


make such stipulation that- would speed this up, if Mr. Rhea 


cares to propose a stipulation. 
MR. RBEA: we could stipulate as to the facts that we 


intend to bring out, and perhaps he could join us with the 
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MR. MENAKER: I'm sure I could as to the facts. I 
just question the relevancy, and if I preserve my objection, | 
I will be glad to stipulate. 

MR. EVANS: Your Honor, I have just one more question; 
of this witness, and that is to identify the content of this 
picture, and then I believe we can work out a stipulation on 


the Citadel job site, which is next. 50, we will get through 


with this one quite hastily. 
THE COURT: All xight, go ahead and ask your Bota 
Q (By Mr. Evans) Mr. Patterson, x will hand you Peti- 
tioner’s Exhibit No. 5 and ask you if you can identify the 
photograph. : 
A hat is a photograph of our job site showing the 
picket and truck with the stone on it. 


Q On that day — August 7, 19687 — 
A August 7 =~ that's right — that is the morning we 


had the picket. 
| Q Whose truck is that? 
A tT sented it fron Scroggins. Whether he owns it or 
I don't know, but we rented it from Scroggins. 
Q %s it a McDonald truck? 7 
No, Sir, it is not a McDonald truck. 


A 
Q Is that McDonald stone on the bed of it? 
~ 


. that is McDonald stone. 
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Q Were there any employees of McDonald Stone or 4eDonall 


equipment on the job site at the time that picket walked by? 


A Wo, Sir. 
MR.’ EVANS: We offer Petitioner's Exhibit No. 5 into 
evidence. 
MR. MENAKER: Same objection, Your Honor. 
THE COURT: I overrule the objection. 


Do 'you have any questions, Mr. Menaker? 


MR. MENAKER: Yes, Your Honor, I have a few. 
THE COURT: All right, go ahead. 
CROSS EXAMINATION 
BY MR. MENAKER: 
Q Sir, is it true that McDonald Stone Corporation 
Company normally delivers to the job site? | 
A That's right. 
Q And you have had a history of buying from this par- 
ticular corporation that goes back at least a year? 
A Yes. 
Q Normally they make the delivery and an exception was 
made in this particular case, is that right? 
A Right. 
Q And would the same thing be true with regard to you 
as has already been testified to, that the delivery cost was 
deducted from the usual price of the stone, which is normally 


delivered by McDonald Stone to the job site? 
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That's ragnt. | 
MR. MENAKER: I have nothing further, Your Honore 
THE COURT: All right, you may step gown. 
(The witness Patterson was thereupon 
excused from the witness stand as stated.) 
MENAKER: Eas that Exhibit been offered? 
RHEAs Not yet. 
MENAKER: Well, offer it, and subject to my reser= 
vation, I’m sure we can stipulate the cae a. shea. 
MR. EVANS: We offer to stipulate that on December 27 
1968, Respondent picketed Citadel's construction site at the 


North Texas State University at Denton, Texas, where Citadel 


was using McDonald products, but at a time when no McDonald 


employees or equipment were at that construction site; and 
that an independent hauler by the name of Ben Loper delivered 


the stone to the job site. 
. MENAKER: We are prepared to stipulate, if he 


will add to that that we picketed only at the time that the 


‘truck containing the identifiable product of McDonald Stone 


was on the job site and at no other time. | 
THE COURT: Do you also wish to stipulate as to the 
5) 
. MENAKER: The same basis, Your Honor, yes <— tha 
the price was the game as these other two arran angements. 


EE SESS In other words, that the cost of 
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transportation was deducted from the price of the stone? 

MR. MENAKER: Yes, Your Honor. 

MR. EVANS: That is true, and that Citadel made the 
arrangements with Ben Loper. 

MR. MENAKER: And with that I will so stipulate. 

MR. EVANS: And that there was a cessation of work b 
approximately 40 employees when that picket sign went ‘up and 
these were employees of Citadel. 

MR. MENAKER: it is so stipulated. 

MR. EVANS: I have nothing further, Your Honor. 

THE COURT: Mr. Menaker? 

MR. MENAKER: Nothing further, Your Honor. We have 


no evidence we wish to put on at this time. 


TRE COURT: Do you want to furnish me with some 
authorities and let's take it under advisement for a few days 

MR. MENAKER: Your Honor, I have brought some 
authority, but the evidence does establish an ally situation, 
and I do wish sometime to furnish you a brief on that point, 
if I may 


THE COURT: All right. 


“MR. RHEA: We have no objection to furnishing author 


ties. 
| @ EB COURT: And please make it short — there is onl. 
one point involved, as I see it, from the evidence. 
MR. RHEAs That's right. 
ODELL == : 
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THE COURT: Do you want to submit a brief -—- I under 


stood your statement to be that you would like to brief that 


an@ submit it later, am I correct? 


MR. MENAKERs Yes. 


MR. REA: We have no objection to ‘that if this Bie 


that we now have outstanding can remain. 

THE COURT: I will continue the restraining Order 
until I decide the case, but it will be in a few days. 

MR. RHEA: All right, we will then! submit a brief 
covering this area. i 


MR. EVANS: We would like to request permission to 


withdraw our Exhibits for the purpose of substituting copies. 
THE COURT: Well, aren't these copies? 
MR. EV™1iS: Yes, Your Honor, those are, but this a 
an origi~.2 photograph, and there is an original telegram and 
we vsald like to withdraw those. | 


THE COURT: All right, you may. 


That's all at this time. 


(Subsequent to the hearing, Counsel Rhea 
and Counsel Menaker consulted with the 
Court in the Court‘s chambers, after 
which both attorneys returned to the 
courtroom and the following statement wa 
made: | 


MR. RHEA: The Court said that Friday would be an ~ 
acceptable time for the briefs, and we would like you to note 
this in the record. | 
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MR. MENAKER: That's right.) 


(THESE PROCEEDINGS CONCLUDED AT THIS Tiss ) 
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CERTIFICATION 


I, ODELL OLIVER, certify that during the hearing 


pxoceedings hereinbefore shown of the foregoing styled and 


* 


6| numbered cause, I was the official shorthand reporter and took 


%\in shorthand such proceedings, and have had the same tran- 
| 
8| scribed under my supervision as shown by the above and fore- 


9| soing 37 pages, and that said transcript is true and correct. 


This the 10th day of April, 1969. | 
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IN THE 


United States Court of Appeals 


For tHe District or Cotumsia Circuir 


Lasorers’ INTERNATIONAL Union or NortH AMERICA, 
Locax 859, AFL-CIO, Petitioner, 


v. 


Nationan Lasor Rexations Boarp, Respondent. 


On Petition for Review and on Cross-Application for Enforce- 
ment of an Order of the National Labor Relations Board 


BRIEF FOR PETITIONER 


ISSUE PRESENTED FOR REVIEW 


Did an agreement between a struck supplier of stone and 
its customers which provided that during the strike the 
customers would hire independent haulers, at the supplier’s 
expense, for the purpose of making deliveries normally 
made by the supplier’s striking employees, render the 
customers the ‘‘allies’’ of the struck supplier for the pur- 


2 


poses of the “struck-work ally’? exemption from §§8(b) 
(4) (i) and (ii) (B) of the National Labor Relations Act, as 
amended? * 


This case has not previously been before this court. 


REFERENCE TO RULING 


The Decision and Order of the National Labor Relations 
Board as to which review is sought herein, was issued on 
December 18, 1969, and is reported at 180 NLRB No. 51 
(A. 1-15)? 

STATEMENT OF THE CASE 
A. Nature of the Case 


This is an action under $10(f) of the National Labor 
Relations Act, as amended, 29 U.S.C. §160(f), to review 
and set aside a final Order of the National Labor Relations 
Board (‘‘Board’’ hereinafter) which held that petitioner 
Local 859 (‘‘Union”’ hereinafter) violated §§ 8(b) (4) (i) 


and (ii)(B) of the Act in connection with a primary eco- 
nomic strike against McDonald Stone Products Company, 


129 U.S.C. § 158(b) (4) (i) (i) (B), which provides in pertinent part as 
follows: 


It shall be an unfair labor practice for a labor organization or its 
agents ... (i) to engage in, or to induce or encourage any individual 
employed by any person engaged in commerce or in an industry affecting 
commerce to engage in, a strike or a refusal in the course of his employ- 
ment to use, manufacture, process, transport, or otherwise handle or work 
on any goods, articles, materials, or commodities or to perform any serv- 
ices; or (ii) to threaten, coerce, Or restrain any person engaged in com- 
merce or in an industry affecting commerce, where in cither case an object 
thercof is... (B) forcing or requiring any person to cease using, sell- 
ing, handling, transporting, or otherwise dealing in the products of any 
other producer, processor, or manufacturer, or to cease doing business with 
any other person, or forcing or requiring any other employer to recognize 
or bargain with a labor o: ization as the repesentative of his employees 
unless such labor organization has been certified as the representative of 
such employees under the provisions of section 9: Provided, That nothing 
contained in this clause (B) shall be construed to make unlawful, where 
not otherwise unlawful, any primary strike or primary picketing .. - - 


2 References to the Appendix have been designated as ‘‘(A. —).’”” 
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Inc. (‘‘MeDonald”’ hereinafter), a manufacturer and dis- 
tributor of stone products, by threatening to picket and/or 
picketing three customers of McDonald. The Board ordered 
the Union to cease and desist from such conduct and take 
certain affirmative action (A. 4, 13-4). 


The Board has filed a cross-application herein for en- 
forcement of its Order. 


B. The Course of Proceedings 


On August 7, 1968, Thomas R. Byrne, Inc. (‘*Byrne’’ 
hereinafter), filed an unfair labor practice charge against 
the Union with the Sixteenth Regional Office of the Board, 
alleging that the Union was inducing or encouraging em- 
ployees of Byrne to engage in a strike and that the Union 
had threatened, coerced, or restrained Byrne, all with the 
object of forcing or requiring Byrne to cease doing busi- 
ness with McDonald in violation of §§ 8(b) (4) (i) and (ii) 
(B) of the Act (A. 16). On August 19, 1968, the Union 
entered into an informal settlement agreement, which was 
approved by the Board’s Regional Director, regarding the 
foregoing charge. It provided that its execution by the 
Union was ‘“‘not to be construed as an admission of a viola- 
tion of the Act’? (A. 38). 


On January 2, 1969, the Citadel Construction Company, 
Ine. (‘‘Citadel’’ hereinafter), filed an unfair labor practice 
charge against the Union alleging a similar violation of the 
Act in connection with Citadel’s business relationship with 
McDonald (A. 18). Later in January, a similar informal 
settlement agreement containing a ‘‘non-admission’’ clause 
was entered into by the Union with regard to Citadel’s 
charge and was approved by the Regional Director (A. 40). 


On March 13, 17 and 19, 1969, a charge and two amended 
charges were filed against the Union by Dee Brown Ma- 
sonry, Inc. (‘‘Brown”’ hereinafter), alleging similar viola- 
tions of the Act in connection with Brown’s business rela- 
tionship with McDonald (A. 20, 22, 24). On the basis of the 
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results of an investigation of Brown’s charge, the Board’s 
Regional Director set aside the settlement agreements en- 
tered into with respect to the charges filed by Byrne and 
Citadel. In addition, on March 28, 1969, the Regional 
Director issued a consolidated complaint and notice of 
hearing in all three cases (A. 27-34). 

On March 25, 1969, pursuant to §10(1) of the Act, the 
Regional Director sought and obtained a temporary re- 
straining order against the Union in the United States 
District Court for the Northern District of Texas, Dallas 
Division (A. 85). On March 31, 1969, pursuant to § 10(1) 
of the Act, a hearing was conducted before the Honorable 
Sarah T. Hughes, United States District Judge, on the 
Regional Director’s application for a temporary injunction 
(A. 61). On April 30, 1969, Judge Hughes rendered her 
decision denying the Regional Director’s motion for tem- 
porary injunction and dissolving the temporary restraining 
order. Davis v. Laborers’ International Union of North 
America, Local 859, AFL-CIO, C.A. 3-3072-B (unreported). 


On April 22, 1969, a hearing was conducted on the Re- 
gional Director’s complaint before A. Brace Hunt, Esq., 
Trial Examiner (A. 445). On July 22, 1969, Trial Ex- 
aminer Hunt rendered his Decision, finding that the Union 
had engaged in certain of the alleged unfair labor practices 
and recommending that it cease and desist therefrom and 
take certain affirmative action (A. 5-15). The Union there- 
after filed exceptions to the Trial Examiner’s Decision with 
the Board (A. 160-1). On December 18, 1969, the Board 
rendered its Decision and Order affirming the Trial Ex- 
aminer’s Decision (A. 1-4). 


C. Statement of Facts 


McDonald maintains its offices and places of business in 
Ft. Worth. In the normal course of its business, McDonald 
produces and delivers stone and other building materials 
to its customers who are engaged in the construction in- 
dustry (A. 6-9). 
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The Union is a labor organization which is the exclusive 
collective bargaining representative of McDonald’s produc- 
tion and maintenance employees, including its truck drivers. 
Tt was so certified by the Board on November 6, 1967, pur- 
suant to a representation election. Subsequent to the 
Union’s certification, its protracted efforts at negotiating 
with McDonald proved unsuccessful, and during July or 
August 1968, in support of its bargaining demands it com- 
menced an economic strike which continued up until the 
hearing. It also commenced picketing both of McDonald’s 
plants in Ft. Worth. Pursuant to a petition filed by Mc- 
Donald during the course of the economic strike question- 
ing the Union’s continued majority status, the Union was 
again selected by McDonald’s employees as their exclusive 
bargaining representative, and on April 21, 1969, it was 
again certified by the Board (A. 6,56-7,95,128). 


1. Events Involving Byrne 


Byrne is a Texas corporation engaged as a construction 
contractor with its principal office at Ft. Worth (A. 26,33). 
During August 1968, Byrne was the general contractor 
on a “‘Star-Telegram”’ construction project in Ft. Worth 
(A. 142). Approximately sixty employees of Byrne were 
at work on the project (A. 89). Byrne had an agreement 
which provided for the supply and delivery of stone to 
the project by McDonald (A. 151). 


On August 6, 1968, Byrne received a letter from the 
Union which advised of its strike against McDonald. The 
letter also set forth petitioner’s intention to engage in so- 
called ‘‘roving-situs’’ or ‘‘ambulatory” picketing of Mc- 
Donald’s trucks while they were making deliveries to cus- 

tomers of McDonald, including Byrne. The letter further 
provided that 


.. . this picketing is directed to the employees of 
McDonald only and not to your employees. In view 
of this fact, we request permission to come upon your 
property so as to picket as close to the McDonald 
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drivers as possible. If this permission is denied, we 
will, of course, be required to picket as close as possi- 
ble, which would be just outside the entrance to your 
property. 

Any picketing in which we engage will be for the 
sole purpose of obtaining a collective bargaining agree- 
ment from McDonald. The picketing will be for no 
other purpose; we seek no action other than compliance 
by McDonald with reasonable union demands. 


If our picketing or other activity has any incidental 
effect other than that of securing a reasonable collec- 
tive bargaining agreement with McDonald, and if you 
will call this effect to our attention, we will take such 
appropriate steps as are available to us to limit such 
effect without, however, abandoning our rights of publi- 
cation and picketing as guaranteed by the law. 


In the event that any picketing of McDonald takes 
place in the vicinity of your place of business, be as- 
sured that it will be conducted in strict conformity 
with the standards for primary ambulatory picketing 
set forth by the NLRB im a series of cases beginning 
with Moore Dry Dock Co., 92 NLRB 547, 27 LRRM 1108 
(A. 142, 157). 


Subsequent to the receipt of this letter, James N. Patter- 
son, president of Byrne, arranged for Scroggins, an inde- 
pendent trucking contractor, to deliver the stone from 
MeDonald’s plant to Byrne’s project, with Byrne and Mc- 
Donald agreeing that the price of the stone to be hauled 
by Scroggins would be McDonald’s usual price minus 
Scroggins’ hauling charges (A. 145, 151-2). 


Pursuant to this arrangement, on August 6, 1969, Serog- 
gins went to McDonald’s plant to pick up stone destined 
for Byrne. Patterson called John Wallace, an agent of the 
Union, who told Patterson that he was just ‘‘about to call’? 
him. Patterson asked Wallace what he had in mind, and 
Wallace said that Byrne’s truck was at McDonald’s plant 
to pick up some stone, and if the stone were to be brought 
to the ‘‘Star-Telegram”’ project, picketing would ensue. 
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Patterson told Wallace that only three pieces of stone 
were necessary to complete the day’s work, and he asked 
Wallace to refrain from picketing. Wallace agreed, and 
the three pieces of stone were delivered without incident 
(A. 143-8). 


On August 6, 1968, Adams (Byrne’s superintendent on 
the project) talked with O’Neal (the Union’s business 
manager). O’Neal advised Adams that ‘‘if you bring any 
more of McDonald’s stone on the job, we are going to have 
to picket’’ (A. 89-90). On August 7th, Scroggins delivered 
a load of McDonald stone to the project (A. 95,150). A 
single picket commenced patrolling as closely as possible to 
Scroggins’ truck. The picket made no appeals to the em- 
ployees of Byrne (A. 95). Approximately forty employees 
of Byrne and twenty of another contractor ceased work. 
Scroggins’ truck was not unloaded, and Patterson in- 
structed someone to tell the driver to leave. Patterson 
phoned Wallace and told him that the truck had left the 
project. Wallace immediately went to the project and 
terminated the picketing. The employees then returned 
to work (A. 102-3,147-8). 


2. Events Involving Citadel 


Citadel is a Texas corporation engaged as a construction 
contractor. Citadel’s principal office is in San Marcos 
(A. 26-7,33). In December 1968, Citadel was engaged in 
the construction of a dormitory at North Texas State Uni- 
versity at Denton, Texas (A. 152). 


Citadel had an arrangement with McDonald, similar to 
Byme’s, which provided for the supply and delivery of 
stone by McDonald. In the face of the strike by Me- 
Donald’s employees, Citadel arranged for Loper, an inde- 
pendent hauler, to pick up the stone at MeDonald’s plant 
and deliver it to the dormitory job site, with Citadel and 
McDonald agreeing that McDonald would deduct Loper’s 
charges from the usual price of the stone. On December 
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27, 1968, pursuant to this arrangement, Loper proceeded 
to deliver a load of stone to Citadel’s job site (A. 114, 
152-3). Two pickets arrived a few minutes after the ar- 
rival of Loper’s truck. As soon as the truck had been 
unloaded and left the job site, the pickets departed. The 
pickets had no conversation with any employee of Citadel 
(A. 111-2). There were approximately 120 Citadel em- 
ployees on the job, and approximately 40 to 60 stopped 
work during the picketing (A. 108,114,153). 


3. Events Involving Brown 


Brown is a Texas corporation engaged as a construction 
contractor. Its principal office is in Dallas (A. 26-7,33). 
In March 1969, Brown was performing a masonry subcon- 
tract on a project in Dallas for the Southwestern Bell 
Telephone Company. Brown had a $115,000 contract with 
McDonald calling for the supply and delivery by McDonald 
of stone to the Bell project (A 130-4). For several days 


beginning on March 3, 1969, Mullins, a striking employee 
who ordinarily made deliveries for McDonald, sat in a sta- 
tion wagon across the street from the Bell project. He 
did not picket (A. 75-82, 137-9). 


On March 12, 1969, C. Dewitt Brown, Jr., owner of 
Brown, called Vinall, an agent of the Union, to say that 
Brown was ‘‘about ready to have stone delivered’”’ to the 
project. Brown advised Vinall that he had arranged to 
buy the stone f.o.b. McDonald’s plant, and that an inde- 
pendent hauler—rather than McDonald—would pick up 
and deliver the stone. Brown asked if the Union would 
picket, and Vinall replied that the Union was ‘‘going to 
picket the stone whenever and wherever the opportunity 
presented itself.’’ Brown told Vinall that he would ‘‘take 
whatever action that was available . . . under law to get 
the stone delivered.” Vinall replied, ‘‘I understand that 
you have to do what you have to do and I have to do what 
I have to do” (A. 130-2). 
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The actual agreement between Brown and McDonald, 
rather than providing for the purchase of the stone f.0.b. 
McDonald’s plant, provided that during the strike Brown 
would pay the contract price less the amount Brown was 
charged by the independent hauler to pick up and deliver 
the stone (A. 10). 


On March 13, 1969, Drake (Brown’s foreman on the Bell 
project) saw Mullins across the street in the station wagon 
and went over to converse with him. Drake asked Mullins 
if the Union was ‘‘going to picket the job.” Mullins re- 
plied in the negative, adding that he would engage in 
“picketing of the stone truck or the stone if it arrived on 
the job’? (A. 78-80). No picketing of Brown took place 
(A. 29). 


SUMMARY OF ARGUMENT 


The instant case is controlled by NLBB v. Business Ma- 
chine, Local 459, ( Royal Typewriter Co.), 228 F.2d 553 


(2nd. Cir. 1955), cert. denied, 351 U.S. 962 (1956). In Bust- 
ness Machine, Royal advised its customers, to whom it 
owed a contractual obligation to repair their typewriters, 
that while Royal’s repairmen were on strike the customers 
should have independent companies repair their machines, 
and that the customers would be reimbursed by Royal for 
the independents’ charges. The customers followed Royal’s 
instructions, except that they sent the independents’ unpaid 
pills to Royal, which paid the independents directly. The 
striking union picketed four of the independents. 


The Board held that picketing of the independents vio- 
lated § 8(b)(4)(A) of the Act [presently § 8(b) (4) (i) (23) 
(B)]. But the Second Circuit reversed, holding that ‘‘the 
independent repair companies were So allied with Royal 
that the Union’s picketing of their premises was not pro- 
hibited by $8(b)(4)(A)”? 228 F.2d 553, 557. The court 
reasoned that employers who perform work during a strike 
which is normally performed by the struck employer’s 
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employees, pursuant to an arrangement with the struck 
employer, are subject to picketing by the striking union 
since they have allied themselves with the struck employer. 
The Second Circuit emphasized that ‘‘ [t]he result must be 
the same whether or not the [struck] primary employer 
makes any direct arrangement with the employers provid- 
ing the services’’ 228 F.2d 553, 558-9. 


In the instant case, McDonald, who was contractually 
obligated to deliver its stone to its customers (Byrne, 
Citadel and Brown), was unable to maintain its normal 
delivery operation during its strike. Hence, it ‘‘farmed- 
out’? its deliveries to its customers and their agents who 
in turn were aware that they were performing work which, 
but for the strike, would have been performed by Mc- 
Donald’s employees. Therefore, the Union herein was 
equally justified in picketing the ‘‘allies’”’ to induce them 
to cease performing struck-work. 


The sole factual differences between this case and Busi- 
ness Machine arise out of (1) the manner in which the 
‘‘arrangement’’ came into existence, and (2) the method 
by which performance of the struck-work was compensated 
for. As to the latter, the independent haulers herein were 
paid directly by Byrne, Citadel and Brown, who were re- 
imbursed by McDonald; whereas in Business Machine, the 
independents were paid directly by Royal. But insofar as 
the ally doctrine is concerned, the foregoing difference is in- 
significant, since in both cases the real cost for the struck- 
work was borne by the struck primaries pursuant to ar- 
rangements with their customers. Further, as to the man- 
ner in which the arrangement arose, it is clear that Me- 
Donald ratified, benefited from, and paid for the perform- 
ance of the struck-work. Hence, whether or not McDonald 
‘devised’? the arrangement is also without legal sig- 
nificance. 


The legislative histories of the Labor-Management Re- 
lations Act of 1947, 61 Stat. 136, and the Labor-Manage- 


11 


ment Reporting and Disclosure Act of 1959, 73 Stat. 519, in 
which the provisions of §8(b)(4) of the Act were first 
adopted and thereafter amended, support petitioner’s posi- 
tion that the instant case falls within the ally doctrine. For 
Congress, in enacting these statutes, did not intend to 
insulate from secondary pressures employers who arranged 
with struck employers for the performance of struck-work. 
Indeed, in 1959, Congress expressly rejected a proposed 
amendment to §8(b)(4) which would have narrowed the 
scope of the ally doctrine and overruled Business Machine. 


In National Woodwork Mfrs Ass’n v. NLRB, 386 U.S. 
612 (1967), the Supreme Court approved the ally doctrine 
as it should be applied in the instant case. And in the 
instant case, the Board was denied the preliminary injunc- 
tion which it sought under § 10(1) of the Act on the ground 
that the customers of McDonald had so allied themselves 
with McDonald as to have lost their status as neutrals. 


The Board’s failure to have correctly applied the ally 
doctrine herein is attributable to its erroneous effort to 
distinguish deliveries from other types of struck-work. 
Hence, the Trial Examiner concluded that a customer is 
always free to send its own trucks to pick up goods from 
its supplier, and therefore to hire an independent hauler 
to do so does not make the customer the ally of a struck 
supplier. 


But this view disregards the fact that deliveries—no 
less than production work—constitute unit work which em- 
ployees have the right to protect from erosion or transfer 
outside of their bargaining unit. ‘‘Activity and agreement 
which directly protect fairly claimable jobs are primary 
under the Act. Incidental secondary effects of such ac- 
tivity and agreement do not render them illegal’’ Meat and 
Highway Drivers v. NLRB (Wilson and Co.), 118 US. 
App.D.C. 287, 355 F.2d 709, 713-4 (1964). Therefore, pick- 
eting of an employer who has undertaken to perform bar- 
gaining unit work during a strike does not violate §§ 8(b) 
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(4)(i) and (ii)(B) since such conduct is fundamentally 
“cwork preserving’? and therefore primary in nature. 


In the instant case, by introducing independent haulers 
into the situation, McDonald’s customers also sought to in- 
sulate themselves from the possible secondary radiations 
which might have befallen them if the independent haulers 
had been engaged by McDonald. For under those cireum- 
stances, the Union could have lawfully engaged in ‘‘truck- 
following’’and ‘‘roving-situs’’ picketing of the independ- 
ents in accordance with the Board’s Moore Dry Dock stand- 
ards. And any resulting stoppages among the customers’ 
employees would not have rendered such picketing unlawful 
so long as the Moore Dry Dock standards were observed. 
Hence, the ‘‘arrangement”’ herein may be seen as a thinly- 
veiled stratagem to avoid this possibility. 


In Carpet Layers Local 419 v. NLRB, — U.S.App.D.C. 
—, — F.2d —, 74 LRRM 2444 (June 12, 1970), this 
court recently remanded a decision to the Board in which it 
had found picketing of Sears to be unlawful in connection 
with a union’s dispute with independent contractors who 
perform carpet and floor covering installation pursuant to 
an agreement with Sears. This court reasoned that Sears 
was an ally of the struck installers since ‘‘an important eco- 
nomic interest of Sears in the dispute of the union is that 
to the extent Sears’ carpeting is installed by non-unionized 
workers willing to perform services on an assigned, piece- 
work basis instead of an hourly rate, Sears may gain a 
competitive advantage in 'the carpeting market... .” 
And therefore, ‘‘Sears does not appear to be a neutral in an 
economic sense.’? But in the instant case, McDonald’s 
customers were similarly interested in the settlement to 
be arrived at by McDonald and the Union since it would 
ultimately be reflected in the price McDonald would charge 
them for the delivery of its stone. And unlike Carpet 
Layers, in which Sears made no effort to aid the struck in- 
stallers, here McDonald’s customers took direct steps to 
help break the strike by continuing McDonald’s delivery 
operations. 
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Accordingly, the conclusion is inescapable that Byrne, 
Citadel and Brown became McDonald’s allies and waived 
their neutral status, thus subjecting themselves to the 
Union’s lawful economic pressures. 


ARGUMENT 
The Union's Threats of Picketing and Picketing Did Not Vio- 
late § 8(b)(4)(i)(i)(B) of the Act Under the Struck-Work 
Ally Doctrine 
Petitioner submits that NLRB v. Business Machine, Local 
459, (Royal Typewriter Co.), 228 F.2d 553 (2nd Cir. 1955), 
cert. denied, 351 U.S. 962 (1956), governs the instant case 
and that it fully supports petitioner’s position that its 
threats of picketing and its picketing did not violate §§ 8 
(b) (4) (i) or (ii)(B) of the Act, under the ‘‘struck-work 
ally’’ doctrine. 


That Business Machine is controlling is demonstrated 
first by the almost indistinguishable factual situations 
present in both cases. Business Machine arose out of a 


labor dispute between the Royal Typewriter Company and 
theunion representing its mechanics and other service per- 
sonnel. On being unable to reach agreement in bargaining 
with Royal over a new contract, the union struck. Royal 
was party to several types of service contracts pursuant to 
which it was obligated to repair its customers’ typewriters 
at their premises. 


Royal advised its service contract customers that during 
the strike they should select an independent repair com- 
pany from the telephone directory, ‘‘have the repair made, 
and ... send a receipted invoice to Royal for reimburse- 
ment for reasonable repairs within their agreement with 
Royal’’ 228 F.2d 553, 555-6. Consequently, many of Royal’s 
customers had repair services performed by various inde- 
pendents. In most instances, however, contrary to Royal’s 
instructions the customers sent the unpaid repair bills to 
Royal, and it paid the independents directly. 
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During May 1954, the union picketed four of the inde- 
pendents which had been doing repair work for Royal’s 
customers. With respect to the lack of any direct connec- 
tion between the independents and Royal, the Trial Ex- 
aminer in Business Machine observed that 


when called by an owner to service a typewriter, a me- 
chanic generally cannot know, unless he is specifically 
told, whether another company is obligated to serv- 
ice the machine. Nor, even if he knows it, can he be 
deemed to be entering into a contract with the obligor 
when he undertakes to service the machine at the 
request of the obligee. Whatever legal relationships 
are established in such a situation, they are between 
the owner and the independent, not between the inde- 
pendent and Royal [Royal Typewriter Co., 111 NLRB 
317 (1955) ]. 


And while the Board held—just as it did in the instant 
case—that the union’s picketing of the independents was 
unlawful under § 8(b) (4) (A), the Second Cireuit reversed, 
concluding that ‘‘[t]he independent repair companies were 
so allied with Royal that the Union’s picketing of their 
premises was not prohibited by § 8(b)(4)(A)?? 228 F.2d 
553, 557.5 In so doing, the Second Cireuit declared that 
it is not the nature of the legal, but rather, the economic 
relationship which is of critical significance in applying the 
ally doctrine: 


Where an employer is attempting to avoid the eco- 
nomic impact of a strike by securing the services of 
others to do his work, the striking union obviously has 
a great interest, and: we think a proper interest, in 
preventing those services from being rendered. This 
interest is more fundamental than the interest in bring- 
ing pressure on customers of the primary employer. 


3Tho Second Circuit found that ‘‘. . . there was evidence of only one 
instanco where Royal contacted an independent . . . to sce whether it could 
handle some of Royal’s calls. Apart from that incident there is no evidence 
that Royal made any arrangement with an independent directly’? (emphasis 
added) (228 F.2d 553, 558). 
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Nor are those who render such services completely un- 
involved in the primary strike. By doing the work 
of the primary employer they secure benefits them- 
selves at the same time that they aid the primary em- 
ployer. The ally employer may easily extricate him- 
self from the dispute and insulate himself from picket- 
ing by refusing to do that work... . The existence 
of the strike, the receipt of checks from Royal, and 
the vicketing itself certainly put the independents on 
notice that some of the work they were doing might be 
work farmed-out by Royal. Wherever they worked on 
new Royal machines they were probably aware that 
such machines were covered by a Royal warranty. 
But in any event, before working on a Royal machine 
they could have inquired of the customer whether it 
was covered by a Royal contract and refused to work 
on it if it was. There is no indication that they made 
any effort to avoid doing Royal’s work. The Union 
was justified in picketing them in order to induce them 
to make such an effort. We therefore hold that an 
employer is not with'n the protection of §8(b) (4) (A) 
when he knowingly does work which would otherwise 
be done by the striking employees of the primary em- 
ployer and where this work is paid for by the primary 
employer pursuant to an arrangement devised and 
originated by him to enable him to meet his contractual 
obligations. The result must be the same whether or 
not the primary employer makes any direct arrange- 
ment with the employers providing the services (em- 
phasis added) (228 F.2d 553, 558-9). 


Similarly, in the instant case, McDonald, who was con- 
tractually bound to deliver stone to its customers, was 
unable to maintain its normal delivery operation during 
the strike. Hence, it ‘‘farmed-out’’ its deliveries to its 
customers and their agents who in turn knew they were 
performing work which but for the strike would have 
been performed by McDonald’s employees. Therefore, the 
Union herein was equally justified in picketing the ‘‘allies”’ 
to induce them to cease performing such struck-work. More- 
over, as in Business Machine, the fact that McDonald had 
no ‘‘direct”? arrangement with the independent haulers 
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hired by its customers is of no significance since it is un- 
disputed that ‘‘McDonald bore the expenses of delivery’’ 
(A. 11), by these independent haulers. 


The sole factual differences between the instant case and 
Business Machine arise out of (1) the manner in which the 
‘“Carrangement”’ came into existence, and (2) the method 
by which the performance of the struck-work was com- 
pensated for by the struck primary. As to the latter, while 
the independent haulers were paid directly by Byrne, 
Citadel and Brown, the customers in turn were reimbursed 
by McDonald for their hauling expenses; whereas in Busi- 
ness Machine, the independent repairmen were paid directly 
by Royal. But insofar as the application of the ally doc- 
trine is concerned, the foregoing difference does not rep- 
resent a basis for distinguishing the cases. For McDonald’s 
agreement to reimburse its customers for their exact haul- 
ing costs during the strike was the same as the commit- 
ment Royal made to its customers. Hence, the fact that 
Royal’s customers chose to send the bills they received 
from the independents to Royal for payment, whereas 
here McDonald’s customers paid the bills themselves and 
were later reimbursed by McDonald, is iegally irrelevant. 
What is of controlling significance is that in both cases 
the real cost for the struck-work performed by the inde- 
pendents was borne by the struck primaries pursuant to 
arrangements with their customers.* 


Further, as to the manner in which the arrangement 
arose, it is clear that McDonald ratified, benefited from, 
and paid the cost of the performance of the struck-work 
by the independents. Hence, whether or not McDonald ‘‘de- 
vised”? the arrangement is similarly without legal sig- 
nificance. 


4 What actually accounts for the factual distinction is that Royal’s cus- 
tomers had paid for their repair services in advance so that they became 
entitled to a refund for services not performed by Royal during the strike. 
But in this case, McDonald’s customers had not yet paid for the stone, so 
that they had a debt owing to McDonald from which the hauling charges of 
the independents could be deducted. 
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It was in precisely such situations that Senator Taft, 
a principal architect of the secondary boycott provi- 
sions, indicated that they would not be applicable: 


The secondary boycott ban is merely intended to 
prevent a union from injuring a third person who is 
not involved in any way in the dispute or a strike 
oie It is not intended to apply to a case where 
the third person is, in effect, in cahoots with or acting 
as part of the primary employer (emphasis added) (95 
Cong. Ree. 8709). 


And this policy of withdrawing the protections of § 8(b) 
(4) from employers who give aid and comfort to struck 
employers was preserved intact by Congress in enacting 
the Labor-Management Reporting and Disclosure Act of 
1959, 73 Stat. 519, notwithstanding an effort in the House 
to severely restrict it. Hence, H.R. 8400, the original Lan- 
drum Bill, would have narrowed the ally doctrine to situa- 
tions in which the ‘‘ally’”? was defined as a ‘‘person who 
has contracted or agreed with an employer to perform for 
such employer work which he is unable to perform because 
his employees are engaged in a strike...” 80th Cong., Ist 
Sess. § 705(a), in I National Labor Relations Board, Leg- 
islative History of the Labor-Management Reporting and 
Disclosure Act of 1959, 680-25 But this provision was 
opposed by both Senate and House conferees. Thus, a 
memorandum prepared by then-Senator Kennedy of Mas- 
sachusetts and Congressman Thompson of New Jersey, de- 
clared as follows with regard to the impact of the House 
proposal upon the Second Cireuit’s decision in Business 
Machine and existing law: 


The Court of Appeals for the Second Circuit held 
that this was not a secondary boycott. The independ- 
ent was not a neutral, the court said. Since Royal 
was asking the independent to help Royal break the 
strike by performing Royal’s contracts for Royal’s 


5‘‘Leg. Hist,’? hereinafter. 
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account, it was only fair to allow the union to 
ask the independent’s employees to help the union 
win by refusing to do the strikers’ work. The 
court ruled that it was immaterial that there was no 
contract or agreement between Royal and the inde- 
pendent. NLRB v. Business Machines and Office Ap- 
pliance Mechanics, 228 F. 2d 553 (2d Cir. 1955). 


The House bill denies unions this privilege in some 
situations because, like [sic] the court decision, it is 
confined to cases in which the independent undertakes 
to do the work by contract or agreement with the struck 
employers. 


The best method of correcting this weakness is 
simply to strike out the proposed proviso and leave the 
matter to the courts (emphasis added) (105 Cong. Ree. 
15222-3, II Leg. Hist. 1708-9). 


The House-Senate conferees agreed with this appraisal 
and deleted the foregoing provision from the final version of 
the Bill ‘because the committee of conference did not wish 
to change the existing law as illustrated by . . . Business 


Machine ...’’ H.R. Rep. No. 1147, 89 Cong., 1st Sess. 38, 
I Leg. Hist. 942 (Conference Report). Thus, the 1959 
amendments to § 8(b) (4), which included $§ 8(b) (4) (i) and 
(ii)(B), were specifically intended to leave the Second 
Circuit’s decision in Business Machine undisturbed.® 


The Supreme Court itself, in National Woodwork Mfrs 
Ass’n v. NLRB, 386 U.S. 612, 627 (1967), gave its stamp 
of approval to the ally doctrine, as enunciated in Business 
Machme: 


The literal terms of § 8(b)(4)(A) also were not ap- 
plied in the so-called ‘‘ally doctrine”’ cases, in which 
the union’s pressure was aimed toward employers per- 
forming the work of the primary employer’s striking 
employees. The rationale, again, was the inapplica- 
bility of the provision’s central theme, the protection 


6 Petitioner submits that even if the Landrum Bill provision had been 
enacted, the result herein would be the same in light of the agreement between 
McDonald and its customers for the performance of struck-work. 
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of neutrals against secondary pressure, where the sec- 
ondary employer against whom the union’s pressure is 
directed has entangled himself in the vortex of the pri- 
mary dispute. ‘[T]he union was not extending its ac- 
tivity to a front remote from the immediate dispute 
but to one intimately and indeed inextricably united 
to it. Douds v. Metropolitan Federation of Archi- 
tects, 75 F. Supp. 672, 677 (DC SD NY 1948); see 
Labor Board v. Business Machine & Office Appliance 
Mechanics, 228 F2d 553 (CA2d Cir. 1955). 


Finally, in the instant case, the Board was denied the 
preliminary injunction which it sought under § 10(1) of the 
Act, 29 U.S.C. § 160(1), on the ground that the ally doctrine 
was applicable. For the district court had little difficulty in 
concluding that Brown had allied itself sufficiently with Mc- 
Donald so as to have divested itself of its neutral status 
and moved into McDonald’s camp: 


The usual and customary arrangement when Brown 
bought from McDonald was for McDonald to deliver 


the stone to the job site specified by Brown. Brown 
and McDonald had had a rather substantial business 
relationship in the last year, transacting business of 
approximately $250,000.00 and in each other instance 
the material was bought and delivered to the job 
site by McDonald trucks. 


The arrangement made whereby Brown employed 
an independent hauler to bring the stone to the Bell 
Telephone job site was a departure from the prior 
practice of delivery of such products. This was the 
only time this method of purchase and delivery was 
followed. 


The arrangement through Brown for the pick up and 
delivery of McDonald stone resulted in a change in 
the usual price of the stone whereby the price of the 
stone was reduced by the cost of delivery to Brown. 


Under these circumstances, Brown made himself the 
ally of McDonald by knowingly making an arrange- 
ment for the pick up and delivery of the stone which 
work had customarily been done by some of the strik- 
ing employees of the primary employer, McDonald. 
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I therefore conclude that there was not a probable 
violation of Section 10(1) of the Act, based upon the 
‘Ally Doctrine’ exception to Section of (sic) 8(b) (4) of 
the Act [Davis v. Laborers’ International Union of 
North America, Local 859, AFL-CIO, C.A. 3-3072-B 
(unreported) ]. 


From the foregoing, it appears that rather than apply- 
ing the ally doctrine as it has been understood and adopted 
by Congress, the Supreme Court and by the district court 
in the instant case, the Board instead has attempted to 
distinguish this case from Business Machine on the totally 
artificial ground that here no money passed directly from 
McDonald to the independents. But it is clear that from 
an economic standpoint, the independent haulers actually 
were being compensated by McDonald, albeit through the 
device of a discount to its customers in the exact amount 
of their hauling charges. 


In contrast to the Board’s mis-application of the ally 
doctrine herein, on other occasions it has demonstrated its 
ability to apply the doctrine in a realistic manner. For 
example, in Fox Valley Material Suppliers Ass’n, 176 
NLRB No. 51, 71 LRRM 1231 (1969), Rouse Construction 
Company was engaged by Landwehr to supply an operator 
to work on its construction project during a primary strike 
against Landwehr. An agent of the striking union induced 
an employee of Rouse to stop working on the job and 
threatened damage to Rouse’s equipment if it was not im- 
mediately removed from the project. The Trial Examiner 
concluded that Rouse had no knowledge of Landwehr’s pri- 
mary dispute, and that since it had been performing struck- 
work ‘‘unknowingly,’’ the ally doctrine was inapplicable. 


But although the Board acknowledged that the literal 
language of Business Machine states that the performance 
of struck-work must be ‘‘knowing,”’ it declared that 


[t]his is not to say, however, that the converse is 
true; namely, that one who ‘unknowlingly’ performs 
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struck work for a given period will thereafter be in- 
sulated from pressure from the striking union. Rather, 
Royal Typewriter emphasizes that it ts the nature of 
the work performed by the employer furnishing serv- 
ices to the primary employer which is critical im de- 
termining whether that employer is a neutral or an 
ally of the primary employer (emphasis added) (71 
LRRM 1231, 1234). 


And see Auburndale Freezer Corp., 177 NLRB No. 108, 71 
LRRM 1503 (1969). 


The Board’s failure to have correctly applied the ally 
doctrine herein is attributable to its erroneous effort to 
distinguish deliveries from other types of struck-work. 
Hence, the Trial Examiner declared as follows: 


Unquestionably, each of the secondary employers 
had the right to continue to purchase stone from Mc- 
Donald. Surely too, each had the right to send any 
trucks it owned to McDonald’s plant to pick up stone, 
assuming that its drivers would cross the picket line 


at the plant, and this right embodied the additional 
right to negotiate with McDonald a price for the stone 
f.o.b. the plant to replace the earlier price f.o.b. build- 
ing site. I see no meaningful difference between these 
rights, on the one hand, and the arrangements made by 
the secondary employers with independent truckers, 
on the other (A. 12). 


However, what the Board failed to consider is that where 
deliveries traditionally have been performed by employees 
of a struck primary, the assumption of these deliveries dur- 
ing a strike by a customer—particularly pursuant to an 
arrangement whereby the customer’s hauling costs are to 
be borne by the struck primary—places the customer in the 
position of assisting the struck primary against the union 
by maintaining its delivery operation during the strike. 
And while the customer may have a ‘‘right”’ to do so, 
when he does he gives up his protected status as a neutral 
since he has directly ‘‘entangled himself in the vortex of 
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the primary’s dispute”’ National Woodwork Mfrs Ass’n v. 
NLRB, supra. 


For surely if McDonald’s customers had sent their em- 
ployees into McDonald’s plant during the strike to per- 
form production work customarily performed by Mc- 
Donald’s employees, there would be no question that such 
an arrangement would bring the ally doctrine into play. 
But there is no meaningful basis for distinguishing in-plant 
work from deliveries, since all such work tasks usually and 
customarily are performed by the striking employees under 
their union’s certification covering such bargaining unit 
work. Hence, merely because customers may be capable 
of picking up goods with their own trucks at a supplier’s 
place of business is not a sufficient basis for denying to 
striking employees the right to protect their unit work 
from such erosion. For here, McDonald’s contracts with 
its customers called for it to make the deliveries. 


That a union has the right to protect delivery work from 


being transferred outside of an existing bargaining unit 
through subcontracting or the performance of struck-work, 
has long been recognized by the Board and by this court 
as constituting protected primary activity. 


Hence, in Bert P. Williams, Inc., 148 NLRB 728 (1964), 
the struck primary was a beer distributor who permanently 
subcontracted its delivery operations during a strike. The 
union picketed the subcontractor, and the Trial Examiner 
found a violation of § 8(b)(4)(ii)(B) on the ground that 
the subcontracting agreement ‘‘did not call for the per- 
formance of struck work’? since the secondary employer 
‘‘would have received its contract even if there had been 
no strike’? 149 NLRB 728, 743. 


But the Board reversed. For notwithstanding the tech- 
nical ‘‘chink’? in the mechanical armor of the ‘‘struck- 
work-ally doctrine’? found by the Trial Examiner, the 
Board concluded that in light of the permanent subcon- 
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tracting of the deliveries during the strike, the picketing 
of the trucks of the subcontractor ‘engaged in doing the 
work formerly done by [the struck primary’s] employees 
was primary picketing and lawful?’ Id. at 733. 


Similarly, in Meat and Highway Drivers, Local 710 v. 
NLRB (Wilson & Co.), 118 U.S.App.D.C. 287, 335 F.2d 
709 (1964), involving the application of § 8(e) of the Act,’ 
this court set aside a Board decision declaring unlawful a 
so-called ‘‘out-of-state-shipment”’ clause in a Teamsters 
contract, which required Chicago meat packers to bring 
their trucked-in meat shipments from out-of-state pack- 
ing houses to their Chicago trucking terminals and then 
have their own local drivers deliver the meat to Chicago 
consignees. These local deliveries had previously been 
made by non-union, long-haul interstate carriers who 
brought the meat to Chicago. The Board held the clause 
to be unlawful under $8(e) on the ground that it was in- 
tended to force the meat packers to assign work to local 
drivers which they had not performed in the past, and, 
therefore, it constituted unlawful secondary activity re- 
quiring the packers to cease doing business with the in- 
terstate carriers. 


In reversing the Board, this court found that the union 
was primarily engaged in seeking to regain local delivery 
work which had at one time been done by local drivers 
in Chicago, and, therefore, the work was fairly claimable 
and subject to recapture by them through collective bar- 
gaining. Moreover, in holding in Wilson that the reten- 
tion of delivery work and its protection from erosion was 


729 U.S.C. § 158(e), which provides in pertinent part as follows: 


It shall be an unfair labor practice for any labor organization and 
any employer to enter into any contract or agreement, express OF implied, 
whereby such employer ceases or refrains or agrees to cease or refrain 
from handling, using, selling, transporting or otherwise dealing in any 
of the products of any other employer, or to cease doing business with 
any other person, and any contract or agreement entered into heretofore 
or hereafter containing such an agreement shall be to such extent unen- 
forceable and void... - 
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as much a subject of union concern as the protection of 
production work, this court declared as follows with regard 
to the so-called ‘‘primary-secondary’’ dichotomy: 


Resolution of the difficult issue of primary versus 
secondary activity, as it relates to this case, involves 
consideration of two factors: (1) jobs fairly claimable 
by the bargaining unit, and (2) preservation of those 
jobs for the bargaining unit. If the jobs are fairly 
claimable by the unit, they may, without violating 
either §8(e) or §8(b) (4) (A) or (B), be protected 
by provision for, and implementation of, no-subcon- 
tracting or union standards clauses in the bargaining 
agreements. Activity and agreement which directly 
protect fairly claimable jobs are primary under the 
Act. Incidental secondary effects of such activity and 
agreement do not render them illegal. Thus the ‘cease 
doing business’ language in §8(e) cannot be read 
literally because inherent in all subcontracting clauses, 
even those admittedly primary, is refusal to deal with 
at least some contractors (emphasis added) (fns. 
omitted) (118 U.S.App-.D.C. 287, 335 F.2d 709, 713-4). 


Therefore, as applied herein, Bert P. Williams and 
Wilson stand for the proposition that for a struck em- 
ployer to farm-out delivery work customarily performed 
within a struck bargaining unit entitles the striking em- 
ployees involved to seek to recapture such work either 
through a contract clause or by picketing, and that economic 
activity directed against persons who have entered into 
arrangements with the struck employer for the perform- 
ance of such work does not violate § 8(b) (4) (i) (ii) (B). 

Although principally relied upon by the Board in sup- 
port of its decision herein, Catalano Brothers, Inc., 175 
NLRBB No. 74, 70 LRRM 1601 (1969), which also involved 
deliveries, is inapposite. Catalano was a trucking com- 
pany which made deliveries for U.S. Gypsum, which, un- 
like McDonald, produced but did not deliver its own prod- 
ucts. When the union representing Catalano’s employees 
struck, Gypsum engaged a trucker named Quinn to make 
its deliveries. 
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The Board concluded that the union’s picketing of Quinn 
and Gypsum violated § 8(b) (4) (i)(ii)(B) of the Act. It 
also found Gypsum and Quinn to be neutral secondary em- 
ployers, and that neither the production of Gypsum’s prod- 
ucts nor the delivery thereof by Quinn constituted struck- 
work. But it is clear that no arrangement of any kind— 
direct or indirect—existed whereby Catalano provided for 
the performance of Gypsum’s deliveries by Quinn during 
the strike. And it is the very absence of such an arrange- 
ment which distinguishes Catalano from the instant case. 
For when Gypsum realized that Catalano could not be de- 
pended upon to make its deliveries, it totally abandoned 
Catalano and arranged to have its deliveries made by 
Quinn. 


A comparison of Gypsum’s reaction to the Catalano 
strike with that of Byrne, Citadel and Brown to the Mc- 
Donald strike points up this distinction. To have come 
within Catalano, Byrne, Citadel and Brown could have 
abandoned McDonald and gone elsewhere for stone during 
the strike, or they could have depended upon McDonald to 
see to it that the stone was delivered—perhaps through the 
hiring of independent haulers. Instead, they undertook to 
assist McDonald in maintaining the delivery aspects of its 
normal business during the strike through an arrangement 
which provided for an adjustment in the price of the stone 
which was directly related to their hauling costs. And 
having thus entered into an assistance pact with McDonald, 
they left the realm of neutrality and entered the zone of 
partisanship. 


Further, by becoming the instruments for the introduc- 
tion of independent haulers into the situation, the cus- 
tomers were also seeking to insulate themselves from the 
possibility of secondary radiations which might have be- 
fallen them if the independent haulers had instead been 
engaged by McDonald. For in such a case, the Union 
could have lawfully engaged in ‘‘truck-following’’? and 
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“roving-situs’’ picketing against such ‘‘ally”’ independent 
haulers in accordance with the Board’s Moore Dry Dock 
standards, 92 NLRB 547 (1950). And such picketing which 
might have resulted in stoppages among the employees of 
the customers could not have been enjoined so long as the 
Moore Dry Dock standards were adhered to, since ‘‘how- 
ever severe the impact of primary activity on neutral em- 
ployers, it [is] not thereby transformed into activity with 
a secondary objective’? National Woodwork Mfrs Ass’n, 
386 U.S. 612, 627 (1967). Hence, the ‘‘arrangement”’ 
entered into herein actually may be seen as a convenient 
stratagem by McDonald and its customers to avoid these 
possible ramifications. 


In concluding that the Union violated § 8(b) (4) (i) (ii) (B) 
of the Act herein, the Board also relied upon its decision 
in Patton Warehouse, Inc., 140 NLRB 1474, 1483 (1963) 
for the proposition that the ally doctrine does not apply 
in ‘“‘the absence of any arrangement between the struck 
and the secondary employers”’ (A. 3-4). In Patton, the 
Board considered the legality under §8(e) of the Act* of 
a provision in a collective bargaining agreement intended 
to protect employees in their refusal ‘‘to perform any serv- 
ice, which, but for the existence of a controversy between 
a Labor Union and any other person... would be per- 
formed by the employees of such person’’ 140 NLRB 1474, 
1482, The thrust of the clause was to protect employees 
in a refusal to perform struck-work. The Board acknowl- 
edged that the clause would be lawful where the relation- 
ship between the contracting employer and the employer 
with the labor dispute was so close as to render them 
‘“allies’’; but it held the clause to be impermissibly broad 
since it “overlooks an essential requirement of the ally 
doctrine, namely, that the struck work must be transferred 
to a secondary employer through an arrangement with 
the primary employer’’ 140 NLRB 1474, 1483. 


8See n. 7, p. 23. 
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Upon review of the Board’s Decision in Patton, this 
court agreed that the clause in question went beyond the 
scope of the ally doctrine. But at the same time, it de- 
clared that it would ‘‘refrain from defining the exact 
limits of the ally doctrine, however, and [would] not decide 
whether the Business Machine tests are adequate for all 
variations in factual situations. Such spelling out is best 
left for the elucidating process of gradual inclusion and ex- 
clusion provided by specific cases’’ Truck Drivers Union 
Local No. 413, IBT v. NLRB, 118 U.S.App.D.C. 149, 334 
F.2d 539, 547 (1964), cert. denied, 379 U.S. 916 (1964). 


In one such recent effort, Carpet Layers Local 419 v. 
NLRB, —— U.S.App.D.C. —, F.2d ——, 74 LERM 
2444 (June 12, 1970), this court remanded to the Board for 
further consideration a decision in which the Board found 
picketing of Sears and Roebuck to be unlawful in con- 
nection with a union’s dispute with independent contractors 
who performed carpet and floor covering installations 


through an arrangement with Sears. In remanding, this 
court declared: 


Sears does not appear to be a neutral in an economic 
sense. The record suggests that Sears has a direct 
interest in whether the installers are unionized or not, 
for the operations of the two involved in this case ap- 
pear to be very substantially integrated. Sears sells 
installed carpeting, not uninstalled carpeting with an 
outlet to independent contractors. The company not 
only makes a profit from the process of installation— 
it charges the customer what it pays the installers plus 
a markup—but the customer pays Sears for an in- 
stalled carpet. Thus an important economic interest 
of Sears in the dispute of the Union is that to the ex- 
,tent Sears’ carpeting is installed by non-unionized 

‘workers willing to perform services on an assigned, 
piecework basis instead of an hourly rate, Sears may 
gain a competitive advantage in the carpeting market 
in Denver. While the Board examined the economic 
relationship between Sears and the installers, its in- 
quiry focused unduly in this respect upon whether the 
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installers were employees or independent contractors 
(fns. omitted) (74 LRRM 2444, 2447). 


In the instant case, the customers of McDonald were 
similarly interested in the contract settlement to be ar- 
rived at between McDonald and the Union since it would 
ultimately be reflected in the price they would have to pay 
McDonald in the future for the supply and delivery of 
stone. But unlike the situation in Carpet Layers—in which 
Sears made no effort to aid the struck installers—in the 
instant case, McDonald’s customers took direct steps to 
assist McDonald in continuing its deliveries. And such 
steps could not help but ‘‘inevitably tend to break the 
strike’? Business Machine, 228 F.2d 553, 558. Hence, all 
the more reason herein than in Carpet Layers for this 
court to apply the ally doctrine. 


Accordingly, the conclusion is inescapable that Byrne, 
Citadel and Brown became McDonald’s allies and that 
they waived their status as neutrals, thus subjecting them- 
selves to the Union’s lawful economic pressures. 


CONCLUSION 


On the basis of the foregoing facts and circumstances, 
petitioner respectfully submits that this court should set 
aside the Board’s Decision and Order. 
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COUNTERSTATEMENT OF THE ISSUE PRESENTED 
Whether the Board properly found that the Union engaged in “ee 
ful secondary activity in violation of Section 8(b)(4)(i) Gi)(B) of the Act 
by picketing jobsites of Thomas S. Byrne, Inc., and The Citadel Construc- 
tion Company, Inc., and by threatening Byrne and Dee Brown Masonry, 
Inc., A with an object of forcing or requiring persons to cease doing bust 
ness with Acme Brick Company d/b/a McDonald Bros. Cast Stone Co. 


2 
COUNTERSTATEMENT OF THE CASE 


This case is before the Court on petition of Laborers’ International 
Union of North America, AFL-CIO, Local 859 (hereinafter referred to as 
the Union), to review an order of the National Labor Relations Board 
issued on December 18, 1969, pursuant to Section 10(c) of the National 
Labor Relations Act, as amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C., 
Sec. 151, et seq., hereinafter referred to as the Act), and upon the cross- 
application of the Board to enforce its order. The Board’s Decision and 
Order are reported at 180 NLRB No. 51 (A. 1-15).! This Court has juris- 
diction over the proceeding under Section 10(f) of the Act. 


I. THE BOARD’S FINDINGS OF FACT 

In brief, the Board found that the Union violated Section 8(b)(4)(i) 
(ii)(B) of the Act by picketing the jobsites of Thomas S. Byme, Inc. (here- 
inafter called Byrne) and Citadel Construction Company, Inc. (hereinafter 
called Citadel) and by threatening Dee Brown Masonry, Inc. (hereinafter 
called Brown) and Byrne, with an object of forcing them to cease doing 
business with Acme Brick Company d/b/a McDonald Bros. Cast Stone Co. 
(hereinafter called McDonald). The underlying facts, most of which are 


uncontroverted, are as follows: 
A. Background 
McDonald, a division of First Worth Corporation, is engaged in the 


building materials industry, and maintains offices and plants in Fort Worth, 
Texas (A. 6; 27, 33, 127). Byrne, Citadel, and Brown are contractors 


engaged in the building and construction industry. They purchase pre-cast 


1 References to portions of the testimony and exhibits printed as an appendix to 
the parties’ briefs are designated “A.” References preceding a semicolon are to the 
Board’s findings; those following are to supporting evidence. 
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stone from McDonald, who usually delivers the stone to their respective 
jobsites (A. 2, 6, 7, 8, 93 143, 151-153, 130-131). | 


On November 6, 1967, and April 21, 1969, the Union was certified 


as the bargaining representative of a unit of McDonald’s production : and 
maintenance employees, including truck drivers (A. 6; 56-57, 62, 28, 34). 
After negotiations between the Union and McDonald proved unfruitful, 
the Union, in July or August 1968, began an economic strike against 
McDonald, and commenced picketing both of the firm’s plants in. fEort 
Worth (A. 2, 6; 28, 34, 128-129, 63, 95-96). 


B. The Union threatens to picket and pickets Byrne 
for using McDonald stone 


On the morning of August 6, 1968, while Byrne was engaged as the 
general contractor on 4 construction project for the Star Telegram news- 
paper (A. 7; 89, 142), Byme received a letter from the Union informing 
it that the Union was on strike against McDonald and that it intended to 
picket McDonald’s trucks while they were on Byrne’s premises (A. Ph. 4x 
157, 72-73, 142-143, 145). Byrne’s president, James N. Patterson, then 

arranged with Bill Scroggins, an independent trucker, to pick up the 
required stone at McDonald’s for delivery to the jobsite, and Scroggins dis- 
patched his truck to McDonald’s plant (A. 2, 3, 7; 143-147, 150). Byme 
made an agreement with McDonald that the price of the stone would be 
reduced by the cost of delivery by Scroggins (A. 7; 151-152). | 


At about 11:00 on the same day, Patterson telephoned John Wallace, 
a Union agent, who stated he was about to call Patterson to inform him 
that Byrne’s truck was at McDonald’s plant to pick up some stone, and 
that if the stone was delivered at the jobsite the Union would “put 
a picket on the job” (A. 7; 75, 96-97, 128, 143- SDA Patterson ees 


i 
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to Wallace that the truck belonged to Scroggins, an independent trucker, 
and that there would be no McDonald truck or driver on Byme’s jobsite, 
but Wallace was not dissuaded from his expressed intention to picket 
(A. 7; 143-145). However, when Patterson told Wallace that Byrne needed 
only three pieces of stone that day, Wallace agreed not to picket (ibid.). 
He warmed, though, that if Byrne brought more than three pieces of 
McDonald stone onto the jobsite, “he would put a picket on the job” 
(A. 2, 7; 145). Later that day, Scroggins delivered the three pieces of 
stone to the jobsite without incident (A. 7; 90-91, 94). 


Also on August 6, Patterson sent a telegram to the Union confirming 
that “until further notice Thos. S Byrne, Inc., will purchase products 
from McDonald-Stone Products, Inc., F.0.B. McDonald plant. No truck, 
employee or sub-contractor of McDonald will be engaged in the delivery 
of products purchased by Thos. S. Byrne, Inc. to our job sites” (A. 7; 158, 
73, 146). On the same day, G. G. Adams, Byrne’s job superintendent, was 
told by Union Business Agent Lawrence O’Neil that “if you bring any 
more of McDonald stone on the job we are going to have to picket” (A. 2, 
7; 75, 87, 90). Observing that “[t]here is not any McDonald employees 
on the job,” Adams inquired on what grounds the Union would picket. 


O’Neil replied “for using their stone” (A. 7; 90). 


On the next day, August 7, Scroggins’ truck brought a load of 


McDonald stone to Byrne’s jobsite (A. 8; 91-92). A man began picketing, 


as near to the truck as possible, with a sign reading (A. 2, 8; 91-95, 147- 
148, 149, 150, 159): 


B) 
DON’T BUY PRODUCTS 


OF 
McDONALD STONE PRODUCTS 
UNFAIR 

To Laborer’s Local Union #859 
This Picketing is Directed Only 
At Employees of McDonald Stone 
Products 
Laborer’s Local Union #859 


All of the about 60 employees then on the jobsite, approximately 40 
of Byrne and 20 of another contractor, ceased work (A. 8; 147-148, 
93-94). Patterson directed that the truck, still loaded, leave, and then tele- 
phoned Wallace and told him the truck had departed (A. 8; 147-148). 
Wallace arrived at the site and stopped the picketing (ibid.). The employ- 
ees then returned to work (A. 8; 95). No McDonald employees or equip- 
ment were on the site during the picketing (A. 8; 151, 93). | 

Later that day, August 7, Byrne filed a charge (Board Case No. 
16-CC-300) alleging the Union’s violation of Section 8(b)(4) (GB) of 
the Act (A. 2, 8; 16).? | 


2On August 19, 1968, the Union and Byme executed a settlement agreement, 
approved by the Regional Director, by which the Union agreed to post a 60-day notice 
stating that it would not “by picketing or other like or related conduct” induce or 
encourage any individual employed by Byme “or any other person” to engage in a 
work stoppage to force Byme “or any other employer or person” to cease doing busi- 
ness with McDonald, and that it would not “threaten, coerce or restrain” Byme “or 
any other person” with.an object of forcing or requiring him to cease doing business 
with McDonald (A. 2, 8; 38-39, 72, 128-129). The agreement also provided, that the 
Union would comply with the terms and conditions of the notice (A. 8; 38-39). 
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C. The Union pickets Citadel for using 
McDonald stone 


During December 1968, while Citadel was engaged in the construc- 


tion of a dormitory at North Texas State University, Citadel made arrange- 


ments with an independent hauler, Ben Loper, to pick up stone at 
McDonald’s plant and deliver it to the jobsite (A. 2, 3, 8; 114, 152-153). 


Citadel also provided with McDonald for reducing the contract price of 
the stone by the cost of transportation (A. 8; 152-153). 


; On December 27, Loper brought a load of stone to the jobsite (A. 8; 
152, 114). Pickets appeared at the North and South gates of the site 
(A.'3, 8; 152, 104, 107). The picket signs were approximately the same 
as that used at the Byrne jobsite, referred to McDonald, not Citadel, and 
bore the Union’s name (A. 8; 105-107). Frank Thomason, project mana- 
ger for Citadel, spoke to the pickets and one of them said that Mr. 
Breeding, a Union agent, had sent him (A. 8; 104, 107-108, 113-114, 142- 
143). About 40 to 60 of Citadel’s approximately 120 employees on the 
job quit work during the picketing (A. 8; 114, 153). Loper’s truck was 
unloaded, and the picketing ceased when the truck left the site (A. 8; 111- 
112, 114, 152). There were no McDonald employees or trucks on the site 
(A. 8; 114, 152). 


On January 2, 1969, Citadel filed an unfair labor practice charge 
against the Union (Board Case No. 16-CC-315) alleging violation of 
Section 8(b)(4)(i)(ii)(B) of the Act (A. 2; 18).3 


30On January 17, 1969, with the approval of the Regional Director, the Union 
executed a unilateral settlement agreement, providing it would post a notice that it 
- would not “by picketing or other like or related conduct” induce employees of Citadel 
“or any other person” to engage in a work stoppage to force or require Citadel “or 
any other employer or person” to cease doing business with McDonald (A. 2, 9; 40-41, 
66-67, 72, 128-129). The Union also agreed to comply with the terms and conditions 
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D. The Union threatens to picket Brown if it | 
uses McDonald stone 


During March of 1969, Brown was the masonry sub-contractor on a 
project in Dallas, Texas, for which it had contracted with McDonald for 
the purchase and delivery of stone valued at $115,000 (A. 2, 9; 130- 131). 
Starting on March 3, and almost every day thereafter through at least 
March 13, Union agent Anthony Mullins sat in a station wagon across the 
street from the site (A. 3, 9; 78-79, 83-84, 137-139).4 Mullins had been 
dispatched to Brown’s jobsite by Union agent Wallace to observe if 
any McDonald trucks or products came on the jobsite, and had received 
instructions from Wallace as to when and how to conduct any picketing 
(A. 9; 98-99, 100). He did not picket the job, but he had in the bration 
wagon a picket sign basically the same as the one exhibited at the Byrne 
jobsite, except that it did not state “Don’t buy products of McDonald 
Stone Products” (A. 9-10; 73, 80-82, 84, 138-140). 


On March 21, 1969, Dewitt Brown, Jr., owner of Brown, telephoned 


R. P. Vinall, an agent of the Union, and told him that Brown was about 

ready to have McDonald stone delivered and had arranged for an independ- 

ent contract hauler to pick up and deliver the stone (A. 2-3, 9; 1, 128, 
130, 131-132).5 Brown, Jr., asked if Vinall intended to picket Brown, and 


of that notice ree "9; 40-41). Citadel did not enter into this agreement =o it felt 
the Union had violated its prior settlement agreement with Byrne (supra, n. 2) by its 
conduct against Citadel (A. 66-67). ! 


4Mullins, a member of the Union, was a striking McDonald employee and was at 
times a picket captain in the dispute with McDonald (A. 9; 75, 100-101, 138). He was 
paid by the Union for the time he spent watching the Brown jobsite from the station 
wagon (A. 9; 100). On these facts, the Board concluded that Mullins was an pagent of 
the Union (A. 3, 9). 


SBrown had previously told McDonald that it would buy its stone F.O.B. 
McDonald’s plant and that the price would be reduced by the cost of a (A. 2-3, 
9-10; 133-136). 
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Vinall replied affirmatively, stating that the Union was “going to picket 
the stone whenever and wherever the opportunity presented itself” 
(A. 2-3, 9; 131-132). 


On the following day, March 13, 1969, Brown’s jobsite foreman 
approached Mullins as he sat in the station wagon across the street from 
the jobsite and asked if Mullins “was going to picket the job” (A. 9; 79- 
80). Mullins responded that he “would picket the stone truck or the 
stone if it arrived on the job” (A. 3, 9; 79-80). On the same day, Brown 
filed a Section 8(b)(4)(ii)(B) charge against the Union in Board Case No. 
16-CC-327 (A. 3, 10; 20). 


Il. THE BOARD’S CONCLUSIONS AND ORDER 


The Board, in agreement with the Trial Examiner, concluded that the 
Union violated Section 8(b)(4)(i)(B) of the Act by picketing the Byrne 
and Citadel jobsites with an object of forcing or requiring persons to cease 
doing business with McDonald, and violated Section 8(b)(4) (ii) (B) of the 
Act by threatening Brown and Byrne with an object of forcing them to 
cease doing business with McDonald (A. 2, 4, 13).6 The Board’s order 
requires the Union to cease and desist from encouraging employees of 
Byme, Citadel, and any other employer to engage in a work stoppage, and 


from threatening, coercing or restraining Byrne, Brown or any other statu- 


_ ©On March 18, 1969, following his investigation of the charge filed by Brown in 
Board Case No. 16-CC-327, the Board’s Regional Director notified the Union that his 
approval of the Settlement Agreements in Board Cases Nos. 16-CC-300 and 16-CC-315 
involving Byme and Citadel, respectively, was withdrawn, and that the Settlements 
were set aside (A. 3, 9; 42). We show below (fn. 9) that the Trial Examiner properly 
permitted the General Counsel to litigate the pre-settlement Section 8(b)(4)(i) Gi) (B) 
allegations. 
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tory employer, where the object of any such conduct is to force or require 
any person to cease doing business with McDonald, and to post the usual 


notices (A. 4, 13-14). 


ARGUMENT 


THE BOARD PROPERLY FOUND THAT THE UNION’S PICKETING | 
AND THREATS TO PICKET BYRNE, CITADEL AND BROWN VIO- | 


LATED SECTION 8(b)(4)(i)ii(B) OF THE ACT. 


A. The unlawfulness of the Union’s conduct 
Section 8(b)(4)(i)(ii)(B) of the Act makes it an unfair labor practice 


for a union: 


(i) to engage in, or to induce or encourage any individual 
employed by any person engaged in commerce or in an 
industry affecting commerce to engage in, a strike or a 
refusal in the course of his employment to use, . . . OF 
otherwise handle or work on any goods, . - . or to 
perform any services; or 
to threaten, coerce, or restrain any person engaged in 
commerce or in an industry affecting commerce, where 
in either case an object thereof is: | 

xe R | ; 

(B) forcing or requiring any person to cease using, 
selling, handling, transporting, or otherwise dealing 

in the products of any other producer, processor, 
or manufacturer, or to cease doing business with — 
any other person . . .: Provided, that nothing con- 
tained in this clause (B) shall be construed to make — 
unlawful, where not otherwise unlawful, any pri- | 
mary strike or primary picketing. 


s I 
These provisions reflect “the dual congressional objectives of preserv- 
ing the right of labor organizations to bring pressure to bear on offending 


employers in primary labor disputes and of shielding unoffending employers 
| 
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and others from pressures in controversies not their own.” N.L.R.B. v. 
Denver Building & Construction Trades Council, 341 U.S. 675, 692 (1951). 
- While “the distinction between legitimate ‘primary activity’ and 


banned ‘secondary activity’. . . does not present a glaringly bright line,” 


Local 761, International Union of Electrical, etc., Workers v. N.L.R.B. 


(General Electric), 366 U.S. 667, 673 (1961), where the primary and 
secondary employers have separate work sites,” it is a comparatively easy 
task .. . to determine that conduct amounts to secondary boycotting 
where, for example, strikers leave the premises of the struck employer to 
journey across the city to take up their signs at the premises of their 
employer’s principle customer.” Local Union No. 519, United Ass’n of 


Plumbers, __ U.S. App. D.C. __, 416 F.2d 1120, 1123-1124 (1969). 


As set forth in the Counterstatement, the Union had a primary 
dispute with McDonald, who manufactured pre-cast stone and delivered it 
to its customers, including Byrne, Citadel and Brown. Upon being 
informed by the Union that it intended to picket McDonald trucks at 
Byme’s Star Telegram construction site, Byrne contracted to have an inde- 
pendent hauler deliver the McDonald stone, and immediately informed the 
Union of this arrangement. Nonetheless, Union agents Wallace and O’Neil 
threatened Byrne that if the stone was delivered to the jobsite, the Union 
would “put a picket on the job” (A. 145). The following day, when 
Scroggins, an independent hauler, arrived with a load of McDonald stone, 
the Union picketed the jobsite, causing a general work stoppage by 
employees of Byrne and another contractor. The picketing occurred at 
a time when the Union knew there were no McDonald employees or 
equipment present or scheduled to be present on the job. Likewise, the 


Union’s pic’eting at Citadel’s jobsite occurred while no McDonald employ- 


1] ! 
ees or trucks were present or scheduled to be present, and caused a work 
stoppage by about 40 to 60 employees. Similarly, despite the fact that 
Brown expressly informed the Union that it had arranged to have all stone 
purchased from McDonald delivered by an independent carrier, Union 
Agent Vinall threatened “‘to picket the stone whenever and wherever the 
opportunity presented itself” (A. 131-132). In addition, Union Agent 
Mullins threatened to “picket the stone truck or the stone if it arrived on 
the job” (A. 79-80), and persisted in conspicuously parking across from 
the jobsite with the avowed purpose of picketing if any stone arrived. As 
we show below, on these facts, the Board properly concluded that the 
Union engaged in conduct proscribed by subparagraphs (i) and (ii) of 
Section 8(b)(4) for a purpose proscribed by paragraph (B) of that Section. 


The legislative history of subparagraph (ii) of Section 8(b)(4) shows 
that by the use of the phrase “threaten, coerce or restrain” Congress 
intended both to foreclose threats of “labor trouble or other conse- 
quences,”7 and to prohibit the carrying out of such threats by means of 
a “strike or other economic retaliation.”® It is well settled, moreover, 
that picketing constitutes an inducement of employees to engage in a work 
stoppage. [.B.E.W., Local 501 v. N.L.R.B., 341 U.S. 694, 700-705 (1951); 
Local 761, International Union of Electrical etc., Workers v. NLR.B., 
(General Electric) supra, 366 U.S. at 673. The Union’s picketing of the 
Byrne and Citadel jobsites, therefore, clearly constituted inducement and 
pressure within the purview of sub-paragraphs (i) and (ii) of Section 8(b) 
(4), while the threats to picket Byrne and Brown fell within the scope of 
subparagraph (ii). | 


7Il Legislative History of the Labor-Management Reporting and Disclosure Act 
of 1959 (U.S. Gov't Print. Off. 1959) 1568(2) (105 Cong. Rec. 15552). 


8{d., at 1523(1), 1581(1) (105 Cong. Rec. 14347, 15544-15545), 


It is also clear that the Union’s conduct had “an object” of forcing 


Byrne, Citadel and Brown to cease doing business with McDonald. As this 
Court has stated, the determinative factor is “whether the effect on 
[Byrne, Citadel and Brown] was an objective of the [conduct] or was 
merely an incident of it... . Did the Union intend to place a boycott 
on [McDonald] alone, with only an incidental economic effect on [Byrne, 
Citadel and Brown], or did it intend to place a boycott on [the latter em- 
ployers] along with [McDonald]? In the absence of admissions by the 
union of an illegal intent, the nature of the acts performed shows the 
intent.” Seafarers International Union, ete. v. N.L.R.B. (Salt Dome Pro- 
duction Company), 105 U.S. App. D.C. 211, 216-217, 265 F.2d 585, 590- 
591 (1959), cited with approval, Local 761, International Union of Elec- 
trical Workers v. N.L.R.B. (General Electric), supra, 366 U.S. at 674. 
Manifestly, the Union’s interference with the delivery of supplies to Byrne 
and Citadel, and its threat to picket Brown, at points remote from the 
locus of the actual dispute, and at times when the Union was on actual 
notice that no employees or equipment of McDonald would be involved 
in the deliveries, could have been intended only to enmesh those em- 
ployers in the dispute and to force a cessation of business with McDonald. 
As the Fifth Circuit has observed, “There is simply no excuse for picket- 
ing where the message is seen by neutral employees of neutral employers, 
but is not seen at all by the employees of the primary employer. * * * 
Picketing that has the effect of interfering with the work of neutral third 
parties, and which can not have the effect of appealing to the employees 
of the primary employer can have no other purpose than that which was 
actually achieved .. .” (Emphasis in original.) Brown Transport Corpora- 
tion v. N.L.R.B., 334 F.2d 30, 39 (C.A. 5, 1964). Accord: Local Union 
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No. 519, United Ass’n of J. & D. Plumb., etc. v. N.L.R.B., supra; N.L.R.B. 
y. Local 282, Teamsters, No. 29,149, decided May 18, 1970, 74 LRRM 
2289, 2296 (C.A. 2) (on contempt). | 


Under the principles outlined above, we submit that the Board prop- 


erly found that the Union’s conduct directed against Byrne, Citadel and 
Brown was secondary, and therefore violative of Section 8(b)(4)(i) and 
(ii)(B) of the Act. 


B. The Board properly rejected the Union’s reliance on 
the “ally” doctrine as a defense? 


The Union argues in its brief that by arranging to have independent 
carriers perform the struck work of delivering McDonald stone to their 
respective jobsites, Byrne, Citadel and Brown became “‘allies” of McDonald 
and therefore lost their protected neutral status under the secondary 


boycott provisions of the Act. 


*Before the Board, the Union also contended that its conduct was “consumer 
picketing” directed solely against the struck product, McDonald precast stone, and was 
therefore protected in light of N.L.R.B. v. Fruit & Vegetable Packers, Local 760, 377 
US. 58 (1964). The Union also contended that even if its conduct regarding Brown 
was violative of the Act, litigation of the conduct involving Byme and Citadel was 
barred by the settlement agreements approved by the Regional Director ir, Board Cases 
Nos. 16-CC-300 and 16-CC-315. The Union has now apparently abandoned those 
arguments, for its brief to the Court makes no mention of them. In any event, the 
answer to the consumer picketing contention is supplied by Glaziers’ Local 558 v. 
N.L.R.B., ——US. App. D.C. ;408 F.2d 197, 202 (1969), where this Court 
held, in analagous circumstances, that Fruit Packers was inapposite, since “the 
picketed product was not being sold on the premises [where the picketing occurred] 
nor [was] it likely that any potential buyers of [the product] would come to a con 
struction site to inspect the [product] for a potential purchase.” See also NL.R.B. 
y. Millmen’s Local 550 (Steiner Lumber Company), 367 F.2d 953 (C.A. 9, 1966). The 
Board’s established rule that it may set aside a settlement agreement and bring a formal 
complaint proceeding where a respondent fails to abide by its agreement has received 
Supreme Court approval. Wallace Corporation v. N.L.R.B., 323 US. 248, 254-255 


(1944). This “has been interpreted to mean that a settlement agreement can be set 
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Under what is termed the “ally” doctrine, an employer who know- 
ingly performs struck work for the account of the primary employer so 
aligns himself with the primary employer that he becomes subject to the 
same economic pressures as the primary.’© This doctrine was first 
expressed by Judge Rifkind in Douds v. Metropolitan Federation of Archi- 
tects, Engineers, Chemists & Technicians, Local 231 (Ebasco), 75 F.Supp. 
672 (S.D.N.Y., 1948), and was approved by the Second Circuit in N.L.R.B. 
y. Business Machine and Office Applicance Mechanics (Royal Typewriter), 
228 F.2d 553 (C.A. 2, 1955), cert. den. 351 U.S. 962." 


In the Ebasco case, Ebasco, a corporation engaged in the business of 


providing engineering services, had a close business relationship with 


Project, a firm providing similar services. Ebasco contracted some of its 
work to Project, and paid for time spent on that work by Project employ- 
ees. When Ebasco’s employees went on strike, Ebasco transferred a greater 


percentage of its work to Project, including some work already started by 


aside and presettlement violations found, when there has been a breach of the agree- 
ment or when there has been a subsequent independent violation of the Act by a party 
to the agreement.” N.L.R.B. v. Southeastern Stages, Inc., 423 F.2d 878, 880 (C.A. 5, 
1970), citing, inter alia, International Brotherhood of Teamsters, etc., Local No. 554 
vy. N.L.R.B., 104 U.S. App. D.C. 359, 362, n. 2, 262 F.2d 456, 459 (1958). 


104 second aspect of the ally doctrine, not in issue here, is applicable where the 
operations of the primary and secondary employers are commonly owned and con- 
trolled or integrated to such an extent that the two may be regarded as a single- 
employing enterprise. See, for example, Miami Newspaper Pressmen’s Local 46 v. 
N.L-R.Bi, 116 U.S. App. D.C. 192, 322 F.2d 405 (1963); Bachman Machine Co. v. 
N.L.R.B., 266 F.2d 599, 603-605 (C.A. 8, 1959); Carpet Layers Local 419 v. N.L.R.B., 
No. 23223, decided June 12, 1970, 74 LRRM 2444, 2448-2449 (C.A.D.C.). 


11-Those decisions have received Supreme Court recognition. See, e.g., National 
Woodwork Mfgrs. Ass'n v. N.L.R.B., 386 U.S. 612, 627 (1967). 
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Ebasco’s employees. After Project refused to honor the striking union’s 
request that it cease performing Ebasco’s work, the union picketed Project, 


incuding some of its employees to cease working. 


On these facts, Judge Rifkind refused to grant injunctive relief against 
| 


the Union, declaring (75 F.Supp. at 676): 


Project cannot claim to be a victim of that weapon {a 
secondary boycott] in labor’s arsenal. To suggest that 
Project had no interest in the dispute between Ebasco and 
its employees is to look at the form and remain blind ito 
the substance. In every meaningful sense it had made itself 
a party to the contest. Manifestly it was not an innocent 
bystander nor a neutral. It was firmly allied to Ebasco and 
it was its conduct as ally of Ebasco which directly pro- 
voked the union’s act. 


In Royal Typewriter, the union called Royal’s service personnel on 
strike after reaching an impasse in contract negotiations. Royal, which 
had several contractual arrangements with its customers under which it 
was obligated to perform services for them, advised its contract customers 
to select independent service companies to perform the work and to either 
send Royal a receipted bill for reimbursement or to bill Royal directly. 
There was evidence of only one instance where Royal directly contacted 
an independent to handle some of the service calls, but in most instances 
the customers sent Royal the unpaid bills and Royal paid the independ- 
ents directly. The union picketed both Royal’s customers who used the 
independents to perform the contract services and the independent service 
companies performing the work. Relying on the ally doctrine, and noting 
that “. . . it has been held that the common law does not proscribe union 
activity designed to prevent employers from doing the farmed out work 
of a struck employer,” the Second Circuit concluded that “the picketing 


i 2 MoD iif 2 


; 


2D BRS ACRE ye ot 


dae te CRO 


16 


of the independent typewriter companies was not the kind of secondary 
activity which Section 8(b)(4) (A) of the Taft-Hartly Act was designed to 
outlaw.” 228 F.2d at 558. 

The ally doctrine has been adopted by this Court. New York Mailers’ 
Union No. 6 v. N.L.R.B., 114 U.S. App. D.C. 370, 371, 316 F.2d 371, 
372 (1963); Truck Drivers Union Local No. 413, etc. v. N.L.R.B. 
(Patton Warehouse, Inc.), 118 U.S. App. D.C. 149, 156-157, 334 F.2d 
539, 546-547 (1964), cert. denied, 379 U.S. 916; Carpet Layers 
Local 419 v. N.L.R.B., supra, 74 LRRM at 2449. 


In support of its position, the Union argues (br. pp. 13-16) that the 
instant case is factually “almost indistinguishable” from Royal Typewriter 
so that the result there must also obtain here. The Union considers 
“irrelevant” the conceded factual differences in the two cases regarding the 
genesis and nature of the respective arrangements for the performance of 
the struck work. However, the essence of the ally doctrine is an attempt 
by the struck employer to diminish the economic impact of the strike on 
his business by arranging for the performance of the struck work for his 
account by secondary employers. Thus, a customer of a struck employer 
does not become the struck employer’s ally merely because, on his own 
initiative, the customer seeks another source for the services normally per- 
formed by the struck employer. Rather than supporting the Union’s posi- 
tion, Royal Typewriter actually lends support to the Board’s determina- 
tion that Byrne, Citadel and Brown were not allies of McDonald in his 
dispute with the Union. As we show below, the Court in Royal Type- 
writer drew a clear distinction between the status of the customers of the 
struck employer and that of the independent employers engaged to 
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perform the struck work. Finally, we show that the factual dissimilarities 
between the case at bar and Royal Typewriter are not “irrelevant,” as the 


Uktion contends, but were sufficient to remove the instant case from ‘the 
application of the ally doctrine. | 
3 That the ally doctrine is not so broad that it applies to all “struck 
work” is well settled. As this Court stated in accepting the validity of the 
principle, “. .. the cited legislative history shows at most an intent to 
preserve an ‘exception’ regarding farmed-out struck work.” (Emphasis in 
original.) New York Mailers’ Union No. 6 v. N.L.R.B., supra, 114 U.S. 
App. D.C. at 371, 316 F.2d at 372.12 Accord: Employing Lithographers 
vIN.L.RB., 301 F.2d 20, 28 (C.A. 5, 1962); N.L.R.B. v. Enterprise Asso- 
ciation, Plumbers, 285 F.2d 642, 645 (C.A. 2, 1960). In this respect, the 
Board has held, with the approval of this Court (Truck Drivers Union 
Local No. 413, LB.T. (Patton Warehouse, Inc.), 140 NLRB 1474, 1483, 
enf. 118 U.S. App. D.C. 149, 157, 334 F.2d 539, 547 (1964), cert. denied, 


379 U.S. 916) that: | 

125 the Union correctly states (br., p. 18), the legislative history of the 1959 
amendments to Section 8(b)(4) of the Act indicates a desire by the Congress to leave 
unchanged “the existing law as illustrated by such decisions as Douds v. Metropolitan 
Federation of Architects [Ebasco] . . . and N.L.R.B. v. Business Machine & Office 
Appliance Mechanics Board [Royal Typewriter] .. .” H.R. No. 1147 (the! House Con- 
ference Report on S. 1555, the bill finally enacted into law), Legislative History supra, 
vii. I., p. 942. But in characterizing the existing law as reflected in Royal Typewriter, 
both then Speaker of the House Rayburn, in a speech read into the Congressional Record, 
and then Senator John Kennedy and Representative Thompson, in their analysis of the 
bill referred to by the Union (br. pp. 17-18), took particular “note that the independent 
[repair company] did the work not as an independent but for Royal’s account. . . .Since 
Royal was asking the independent to help Royal break the strike by performing Royal’s 
contracts for Royal’s account, it was only fair to allow the union to ask the independ- 
ent’s employees to help the union win by refusing to do the strikers’ work.” Leg. 
Hist., supra, Vol. Il, pp. 1576(2), 1708(3)-1709(1) (emphasis supplied). 

| 
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. an essential requirement of the ally doctrine [is] that 
the struck work must be transferred to a second employer 
through an arrangement with the primary employer .. . 
[In] the absence of any arrangement between the struck 
and the secondary employer, the work previously per- 
formed by the struck employer may not be interfered with 
even though the secondary employees are performing a 
service which, but for the dispute, would customarily be 
performed by the employees of the struck employer. 


Thus, a secondary employer acting independently in his own self- 
interest does not become an ally of the struck employer merely because 
his interests lead him to perform, or to have performed, work which is 
normally done by the primary employer. As the Board has stated, “A 
secondary employer faced with a strike against his supplier of services 


is not obliged to sit idly by lest he forfeit his status as a neutral; he may, 


without risking the protection Section 8(b)(4)(B) accords him . . . seek 
other’ suppliers, devise other methods, and employ other means to enable 
him to continue his business on as nearly normal a level as possible.” 
United Marine Division, etc., Local 333 (New York Shipping Association), 
107 NLRB 686, 708 (1954). Accordingly, “. . . a customer arranging for sub- 
stitute services during a strike does not make himself or the substitute an 
‘ally’ merely because he knowingly arranges for services and the substitute 
knowingly performs them. In the absence of a direct or indirect arrangement 
by the struck employer with the customer or secondary employer to have the 
work performed for its account, the secondary employers do not lose the 
protection afforded a ‘neutral’ under the Act.” United Marine Division, etc., 
Local 333 (D. M. Picton & Co., Inc.), 131 NLRB 693, 699 (1961). 
Accord: Local 379, Building Material & Excavators (Catalano Bros., Inc.), 
175 NLRB No. 74 (1969); N.L.R.B. v. Enterprise Association, Plumbers, 
supra, 285 F.2d at 645; N.L.R.B. v. International Union of Operating 
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Bngineers Local 571, 317 F.2d 638 (C.A. 8, 1963). Cf. also N.L.R.B. 
vy. Western States Regional Council No. 3, Woodworkers, 319 F.2d 655 
(C.A. 9, 1963); Truck Drivers Union Local No. 413, LB.T. v. N.LR.B. 


(Patton Warehouse, Inc.), supra. 


Recognition of this right of self-help is implicit in the Royal Type- 
writer decision, where the court, in refining the “ally” concept, observed 
that “where an employer is attempting to avoid the economic impact of 
a strike by securing the services of others to do his work, the striking 
union obviously has a great interest, and we think a proper interest, in 
preventing those services from being rendered.” 228 F.2d at 558. The 
Court then characterized an employer as an ally of a struck employer 
when he “knowingly does work which would otherwise be done by the 
primary employer pursuant to an arrangement devised and originated by 
him to enable him to meet his contractual obligations.” 288 F.2d at 558- 
559.13 In his concurring opinion, Judge Learned Hand stated that “‘one 


does not make oneself a party to the dispute with a primary employer by 


taking over the business that the strike has prevented him from doing. On 


the other hand if a secondary employer, knowing of the strike, not only 


—_—_——_ 

13The court added that “the result must be the same whether or not the primary 
employer makes any direct arrangement with the employers providing the services.” 
288 F.2d at 558-559. However, it is clear that the Court was merely adverting to the 
indirect nature of the primary employer’s arrangements in that case. While McDonald, 
the primary employer in the instant case, granted a reduction in the price of his 
product to reflect the cost of delivery borne by his consumers, this was merely a recog- 
nition of the existing economic realities, ie., his inability to perform a service which 
was included in the contract price of his products. As discussed, infra, the record 
i, barren of any evidence that McDonald was either directly or indirectly responsible 
for the arrangements with the independent haulers herein, and certainly he did not 
“devise” or “originate” them. 
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accepts the customer of the primary employer but takes his pay, not from 
the customer, but from the primary employer, I do not see any relevant 
difference in doing so from accepting a subcontract from the primary 


employer, which would certainly forfeit the exemption.” 288 F.2d at 


562. Moreover, contrary to its finding regarding the union’s picketing 


of the service companies who performed the struck work, the court found 
that the picketing of Royal’s customers, who engaged those substitute 
services pursuant to an arrangement initiated by Royal, “was clearly 

secondary picketing with the object defined in Section 8(b)(4)(A).” 228 
F.2d at 559. Thus, Royal’s customers were not treated as allies of Royal, 
and did not lose their status as neutrals to the labor dispute.'4 


The instant case, unlike Royal Typewriter, does not present a situa- 
tion in which a struck employer affirmatively farmed out his struck work. 
Here, there is no evidence of any arrangement, either direct or indirect, 
between McDonald and the independent haulers for the performance of 
McDonald’s struck delivery work. Thus, it is clear that McDonald did not 
himself engage the independent haulers. It is equally clear that Byrne, 
Citadel and Brown did not act on behalf of McDonald or at his direction 


or suggestion in arranging for the delivery of the stone to their respective 


14The court observed that the union’s interest in preventing the service com- 
panies from rendering the services “‘is more fundamental than the interest in bringing 
pressure on customers of the primary.” 228 F.2d at 558. The court denied enforce- 
ment of the Board’s order with respect to the customer picketing, not because the cus- 
tomers were deemed allies of Royal, but because, under then Section 8(b)(4)(A), only 
inducements of employees were proscribed, and the evidence demonstrated “neither ; 
intent to induce, nor effective inducement, nor even probable inducement of employ- 
ees.” 228 F.2d at 561. Of course, Section 8(b)(4) of the Act, as since amended by 
the Labor-Management Reporting and Disclosure Act of 1959, also makes it unlawful — 
for a union “(ii) to threaten, coerce, or restrain any person...” with a proscribed 
object. 
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jobsites. In fact, there is no suggestion in the record that McDonald was — 
even consulted regarding those arrangements, much less that he initiated 
or designed them. Rather, the evidence establishes that McDonald merely 
acknowledged the fait accompli of his customers’ independent agreements 
with their respective contract carriers and acquiesced in his customers’ 
requests to take delivery F.O.B. McDonald’s plants asa concession to his 
inability to complete the transaction F.O.B. the construction sites.15 
“To bring these facts within the Ebasco-Royal doctrine would require 
a holding that [Byme, Citadel and Brown were] somehow [McDonalds] 
agent[s], a holding that would fly in the face of reality. ” N.L.R.B. 


y. Enterprise Association, supra, 285 F.2d at 645. 


The Union argues that “‘. .. McDonald’s agreement to reimburse its 


customers for their exact hauling costs during the strike was the same as 
the commitment Royal made to its customers” (Union’s brief, p. 16). 
What this argument overlooks is that in Royal Typewriter, Royal, the pri- 
mary employer, itself initiated the substitute arrangement and directed its 
customers to have the struck work performed by other employers at 
Royal’s expense. Moreover, in most cases the substitute service companies 


| 
15C_ Dewitt Brown, president and owner of Brown, testified as follows (A. 135- 

136): | 
“I told the McDonald Stone Company that I was going to buy the 
material f.o.b. their plant, less my delivery costs due to the fact ithat 
this was a job that Southwestern Bell Telephone had no—this was 
over a dispute that was not between myself or Southwestern Bell, 
and I did not want to tie up Southwestern Bell’s facilities . . . I) felt 
that I could not afford to subject them to any labor disputes, and 
on the other hand I did have a contract to perform, and I had to 

execute the work on this job so as not to delay construction.” 

see 


“J didn’t ask him [McDonald] . . . I told them this.” 
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were paid directly by Royal. In those circumstances, it was clear that 
Royal had indirectly “‘secur[ed] the services of others to do his work.” 
228 F.2d at 558. In the instant case, there are missing the crucial ele- 
ments of design and implementation by McDonald, and an arrangement, 
ei’ aer direct or indirect, between McDonald and the independent haulers 
who performed the struck work. 

The other cases relied upon by the Union are inapposite. Thus, Fox 
Valley Material Suppliers Association, Inc., 176 NLRB No. 51, 71 LRRM 
1231 (1969), is a classic example of a struck employer “farming out” 


struck! work directly to another employer to lessen the economic impact 


of the strike, and bears no resemblence to the case at bar. On the other 
hand, in Auburndale Freezer Corporation, 177 NLRB No. 108, 71 LRRM 
1503 (1969), the Board, reversing the Trial Examiner, specifically con- 
cluded that the ally doctrine was not the applicable principle but that the 


dispositive issue was whether the secondary employer’s warehouse was 
a common situs. Brewery Workers and Bert P. Williams, Inc., 148 NLRB 
728 (1964), is relevant only to the limited extent that the Board there ap- 
plied the ally doctrine to delivery work, which was farmed out by the 
primary employer. The Board concluded that the primary employer’s de- 
cision to contract out his delivery operations was “caused by the failure 
or imiminent failure of collective bargaining negotiations with [the union] 
and represented an attempt by [the primary] to insure continuance of beer 
deliveries notwithstanding the strike by its own employees.” 148 NLRB 

at 733. Meat & Highway Drivers, Dockmen, etc. v. N.L.R.B. (Wilson & Co.), 
118 U.S. App. D.C. 287, 335 F.2d 709 (1964), arose under Section 8(e) of 
the Act and is similarly limited in relevancy to the proposition that delivery 
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work may be bargaining unit work and therefore a legitimate subject of 


primary economic pressures.'® : 
In sum, the authorities fully support the Board’s finding that Byrne, 
Citadel and Brown were not allies of McDonald. Therefore, the Union’s 
ttempt to involve those employers i in its dispute with McDonald violated 
\ Act’s secondary boycott provisions, for “it is from just this harm 
‘where it is an avoidable and unnecessary consequence of the essential 
aims of the primary strike, that Section 8(b)(4)[(B)] was designed to 
shield neutral employers.” United Steelworkers of America, AFL-CIO 
vy, N.L.R.B., 289 F.2d 591, 595 (C.A. 2, 1961). Accord: Local Union No. 
519, United Association of J. & A. Plumbers, etc. v. N.L.R.B., supra, 416 


F.2d at 1123. 


16Carpet Layers Local 419 v. N.L.R.B., supra, also cited by the Union, merely 
suggests that two employers, although independent from an ownership, and control 
standpoint, might have a business relationship in which their operations are so substan- 
tially integrated and financially interdependent that the distinction between primary 
and secondary would be obliterated. This aspect of the ally doctrine is not involved 
in the instant case (see n. 10, supra). 
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CONCLUSION 


For the foregoing reasons, the petition to review should be denied 


and the Board’s order should be enforced in full. 
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